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FAC 2001-24 SUMMARY of ITEMS 
 

 Federal Acquisition Circular (FAC) 2001-24 amends the Federal 
Acquisition Regulation (FAR) as specified below: 
 
Item I—Incentives for Use of Performance-Based Contracting for 
Services (Interim) (FAR Case 2004-004) 
 
 This interim rule amends the FAR to implement Sections 1431 
and 1433 of the National Defense Authorization Act for Fiscal 
Year 2004 (Public Law 108-136).  Section 1431 enacts 
Governmentwide authority to treat performance-based contracts or 
task orders for services as commercial items if certain 
conditions are met, and requires agencies to report on 
performance-based contracts or task orders awarded using this 
authority.  Section 1433 amends the definition of commercial item 
to add specific performance-based terminology and to conform to 
the language added by section 1431.  Contracting officers will be 
able to use FAR Part 12, Acquisition of Commercial Items, and 
Subpart 37.6, Performance-Based Contracting, for non-commercial 
services and treat these services as commercial services when 
specific conditions are met.  Agencies will be required to report 
on performance-based contracts or task orders awarded using this 
authority. 
 
Replacement pages: 2.1-3 and 2.1-4; 4.6-1 and 4.6-2; 12.1-1 and 
12.1-2; 37.6-1 and 37.6-2; 52.2-1 and 52.2-2. 
 
Item II—Definitions Clause (FAR Case 2002-013) 
 
 This final rule revises FAR 2.201 and the clause at 52.202-1 
to clarify the applicability of FAR definitions to solicitation 
provisions and contract clauses.  The list of definitions in 
52.202-1 is removed and replaced with policy stating that when a 
solicitation provision or contract clause uses a word or term 
that is defined in the FAR, the word or term has the meaning 
given in FAR 2.101 at the time the solicitation was issued.  
Certain exceptions to this policy are listed in FAR 52.202-1. 
 
Replacement pages: 2.2-1 and 2.2-2; 52.2-1 and 52.2-2; 52.2-37 
and 52.2-38; 52.2-259 and 52.2-260; Matrix 1 and Matrix 2. 
 
Item III—Procurement Lists (FAR Case 2003-013) 
 
 This final rule amends the FAR to clarify that the Javits-
Wagner O’Day (JWOD) program becomes a mandatory source of 
supplies and services when the supplies or services have been 
added to the Procurement List maintained by the Committee for 
Purchase from People Who Are Blind or Severely Disabled. 
 
Replacement pages: 8.1-1 and 8.1-2; 8.7-1 thru 8.7-4; and 52.2-13 
and 52.2-14. 
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Item IV—Determining Official for Employment Provision 
Compliance—Immigration and Nationality Act (INA)  
(FAR Case 2004-009) 
 
 This final rule amends FAR 9.406-2(b)(2) by revising the 
responsibility for determining when a contractor is not in 
compliance with the Immigration and Nationality Act (INA) to 
include both the Attorney General of the United States and the 
Secretary of Homeland Security. 
 
 This rule implements Executive Order 13286 published March 
5, 2003, which amended Section 4 of Executive Order 12989 
published February 15, 1996. 
 
 Debarring officials may now debar a contractor based on a 
determination by the Secretary of Homeland Security or the 
Attorney General of the United States. 
 
Replacement pages: 9.4-5 and 9.4-6. 
 
Item V—Federal Supply Schedules Services and Blanket Purchase 
Agreements (BPAs) (FAR Case 1999-603) 
 
 This final rule amends the FAR in order to incorporate 
policies and procedures for services under Federal Supply 
Schedules.  The rule— 
 
 •  Adds a definitions section; 
 
 •  Adds information regarding the Department of Veterans 
Affairs delegated authority to establish medical supply 
schedules; 
 
 •  Adds language to clarify the differences between an 
Authorized Federal Supply Schedules (FSS) Pricelist and a FSS 
publication; 
 
 •  Adds additional information regarding e-buy, GSA’s 
electronic quote system for the schedules program; 
 
 •  Clarifies that competition shall not be sought outside 
the Federal Supply Schedules; 
 
 •  Adds language to make it clear that the contracting 
officer placing an order on another agency’s behalf is 
responsible for applying that agency’s regulatory and statutory 
requirements; and that the requiring activity is required to 
provide information on the applicable regulatory and statutory 
requirements to the contracting officer; 
 
 •  Adds new coverage on use of statements of work when 
acquiring services from the schedules; 
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 •  Requires that when an agency awards a task order 
requiring a statement of work, that if the award is based on 
other than price (best value), the contracting officer shall 
provide a brief explanation of the basis for the award decision 
to any unsuccessful contractor that requests such information. 
 
 •  Adds language stating that the performance period of 
Blanket Purchase Agreement (BPA) established under the schedules 
program may cross option periods on the base contracts; 
 
 •  Refines guidance regarding the use of Governmentwide 
BPAs; 
 
 •  Adds language to require the ordering activity to 
document the results of its BPA review; 
 
 •  Adds language that encourages or reminds agencies that 
they can seek a price reduction at any time, not just when an 
order exceeds the maximum order threshold; 
 
 •  Adds additional language to allow for consideration of 
socio-economic status when identifying the potential competitors 
for an order; 
 
 •  Reinforces documentation requirements generally and adds 
new guidance addressing the documentation of orders for services 
and sole source orders; 
 
 •  Adds new coverage to allow agencies to make payment for 
oral or written orders by any authorized means, including the 
Governmentwide commercial purchase card; 
 
 •  Reserves the ordering procedures for Mandatory Use 
Schedules section; 
 
 •  Clarifies the procedures for termination for cause and 
convenience; and 
 
 •  Reorganizes and revises the subpart text for ease of use. 
 
Replacement pages: Part 8 TOC 8-1 and 8-2; 8.4-1 thru 8.4-4 (8.4-
5 thru 8.4-8 added); 38.1-1 and 38.1-2; and 53.2-1 and 53.2-2. 
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Item VI—Designated Countries—New European Communities Member 
States (FAR Case 2004-008) 
 
 This final rule amends the FAR to implement a determination 
by the United States Trade Representative (USTR) under the Trade 
Agreements Act that suppliers from the 10 new member states of 
the European Communities (EC) (i.e., the European Union) are 
eligible to participate in U.S. Government procurement under the 
terms and conditions of the World Trade Organization Government 
Procurement Agreement (WTO GPA).  This means that in acquisitions 
subject to the WTO GPA, the contracting officer can accept offers 
of eligible products from Cyprus, the Czech Republic, Estonia, 
Hungary, Latvia, Lithuania, Malta, Poland, the Slovak Republic, 
and Slovenia without application of the Buy American Act 
evaluation factor. 
 
Replacement pages: 22.15-1 and 22.15-2; 25.1-3 and 25.1-4; 52.2-
33 thru 52.2-38; 52.2-107 and 52.2-108; 52.2-133 and 52.2-134; 
and 52.2-139 and 52.2-140. 
 
Item VII—Buy American Act—Nonavailable Articles  
(FAR Case 2003-007) 
 
 This final rule amends FAR 25.104(a) to add certain food and 
textile items to the list of articles not available from domestic 
sources in sufficient and reasonably available commercial 
quantities of a satisfactory quality.  This case is based on 
extensive market research by the Defense Logistics Agency.  
Unless the contracting officer learns before the time designated 
for receipt of bids in sealed bidding or final offers in 
negotiation that an article on the list is available domestically 
in sufficient and reasonably available quantities of a 
satisfactory quality, the Buy American Act does not apply to 
acquisition of these items as end products, and the contracting 
officer may treat foreign components of the same class or kind as 
domestic components. 
 
Replacement pages: 25.1-5 and 25.1-6. 
 
Item VIII—Application of Cost Principles and Procedures and 
Accounting for Unallowable Costs (FAR Case 2002-006) 
 
 This final rule amends the FAR by revising FAR 31.204, 
Application of principles and procedures, to improve clarity and 
structure.  The case was initiated as a result of comments and 
recommendations received from industry and Government 
representatives during a series of public meetings.  This rule is 
of particular interest to contractors and contracting officers 
who use cost analysis to price contracts and modifications, and 
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who determine or negotiate reasonable costs in accordance with a 
clause of a contract, e.g., price revision of fixed-price 
incentive contracts, terminated contracts, or indirect cost 
rates. 
 
Replacement pages: 31.2-3 and 31.2-4. 
 
Item IX—Gains and Losses, Maintenance and Repair Costs, and 
Material costs (FAR Case 2002-008) 
 

This final rule amends the FAR by deleting the cost 
principle at FAR 31.205-24, Maintenance and repair costs, because 
either Cost Accounting Standards (CAS) or Generally Accepted 
Accounting Practices (GAAP) adequately address these costs.  The 
rule also revises the cost principles at FAR 31.205-7, 
Contingencies; FAR 31.205-26, Material costs; and FAR 31.205-44, 
Training and education costs, by improving clarity and structure, 
and removing unnecessary and duplicative language. 

 
 The case was initiated as a result of comments and 
recommendations received from industry and Government 
representatives during a series of public meetings.  This rule is 
of particular interest to contractors and contracting officers 
who use cost analysis to price contracts and modifications, and 
who determine or negotiate reasonable costs in accordance with a 
clause of a contract, e.g., price revision of fixed-price 
incentive contracts, terminated contracts, or indirect cost 
rates. 
 
Replacement pages: Part 31 TOC 31-1 and 31-2; 31.2-11 and 31.2-
12; 31.2-17 and 31.2-18; and 31.2-25 and 31.2-26. 
 
Item X—Technical Amendments 
 
 This amendment makes editorial changes at 8.003(d), 11.102, 
and 11.202(b), and removes sections 53.301-254 and 53.301-255. 
 
Replacement pages: 8.1-1 and 8.1-2; 11.1-1 and 11.1-2; 11.2-1 and 
11.2-2; and Part 53 TOC 53-1 and 53-2. 
 

LOOSELEAF ONLY CORRECTION 
 
 Looseleaf pages 52.2-137 and 52.2-138 are republished to 
remove extraneous material at the end of 52.225-10(b). 
 
Replacement pages:  52.2-137 and 52.2-138. 
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FAC 2001-24 FILING INSTRUCTIONS 

 
NOTE: The FAR is now segmented by subparts. The FAR page numbers 

reflect FAR Subparts. For example, "2.1-3" is page 3 of 
Subpart 2.1, and "52.2-140" is page 140 of Subpart 52.2. 

 
 The following pages reflect changes to the FAR that are 

effective June 18, 2004: 
 
 
Remove Pages  Insert Pages 
 
2.1-3 and 2.1-4 2.1-3 and 2.1-4 
 
4.6-1 and 4.6-2 4.6-1 and 4.6-2 
 
8.1-1 and 8.1-2 8.1-1 and 8.1-2 
 
9.4-5 and 9.4-6 9.4-5 and 9.4-6 
 
11.1-1 and 11.1-2 11.1-1 and 11.1-2 
11.2-1 and 11.2-2 11.2-1 and 11.2-2 
 
12.1-1 and 12.1-2 12.1-1 and 12.1-2 
 
22.15-1 and 22.15-2 22.15-1 and 22.15-2 
 
25.1-3 and 25.1-4 25.1-3 and 25.1-4 
 
37.6-1 and 37.6-2 37.6-1 and 37.6-2 
 
52.2-1 and 52.2-2 52.2-1 and 52.2-2 
52.2-33 thru 52.2-38 52.2-33 thru 52.2-38 
52.2-107 and 52.2-108 52.2-107 and 52.2-108 
52.2-133 and 52.2-134 52.2-133 and 52.2-134 
52.2-137 and 52.2-140 52.2-137 and 52.2-140 
 
Part 53 TOC Part 53 TOC 
  pp. 53-1 and 53-2   pp. 53-1 and 53-2 
53.3-43 thru 53.3-62 None 
  (SFs 254 and 255) 
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2.1-3

SUBPART 2.1—DEFINITIONS 2.101

“Classified acquisition” means an acquisition in which off-
erors must have access to classified information to properly
submit an offer or quotation, to understand the performance
requirements, or to perform the contract.

“Classified contract” means any contract in which the con-
tractor or its employees must have access to classified infor-
mation during contract performance.  A contract may be a
classified contract even though the contract document itself is
unclassified.

“Classified information” means any knowledge that can be
communicated or any documentary material, regardless of its
physical form or characteristics, that— 

(1)(i)Is owned by, is produced by or for, or is under the
control of the United States Government; or

(ii) Has been classified by the Department of Energy
as privately generated restricted data following the proce-
dures in 10 CFR 1045.21; and

(2) Must be protected against unauthorized disclosure
according to Executive Order 12958, Classified National
Security Information, April 17, 1995, or classified in accor-
dance with the Atomic Energy Act of 1954.

“Cognizant Federal agency” means the Federal agency
that, on behalf of all Federal agencies, is responsible for estab-
lishing final indirect cost rates and forward pricing rates, if
applicable, and administering cost accounting standards for
all contracts in a business unit.

“Commercial component” means any component that is a
commercial item.

“Commercial item” means—
(1) Any item, other than real property, that is of a type

customarily used by the general public or by non-governmen-
tal entities for purposes other than governmental purposes,
and—

(i) Has been sold, leased, or licensed to the general
public; or

(ii) Has been offered for sale, lease, or license to the
general public;

(2) Any item that evolved from an item described in
paragraph (1) of this definition through advances in technol-
ogy or performance and that is not yet available in the com-
mercial marketplace, but will be available in the commercial
marketplace in time to satisfy the delivery requirements under
a Government solicitation;

(3) Any item that would satisfy a criterion expressed in
paragraphs (1) or (2) of this definition, but for—

(i) Modifications of a type customarily available in
the commercial marketplace; or

(ii) Minor modifications of a type not customarily
available in the commercial marketplace made to meet Fed-
eral Government requirements. Minor modifications means
modifications that do not significantly alter the nongovern-
mental function or essential physical characteristics of an item
or component, or change the purpose of a process. Factors to
be considered in determining whether a modification is minor
include the value and size of the modification and the compar-

ative value and size of the final product. Dollar values and per-
centages may be used as guideposts, but are not conclusive
evidence that a modification is minor;

(4) Any combination of items meeting the requirements
of paragraphs (1), (2), (3), or (5) of this definition that are of a
type customarily combined and sold in combination to the
general public;

(5) Installation services, maintenance services, repair
services, training services, and other services if—

(i) Such services are procured for support of an item
referred to in paragraph (1), (2), (3), or (4) of this definition,
regardless of whether such services are provided by the same
source or at the same time as the item; and

(ii) The source of such services provides similar ser-
vices contemporaneously to the general public under terms
and conditions similar to those offered to the Federal Govern-
ment;

(6) Services of a type offered and sold competitively in
substantial quantities in the commercial marketplace based on
established catalog or market prices for specific tasks per-
formed or specific outcomes to be achieved and under stan-
dard commercial terms and conditions.  This does not include
services that are sold based on hourly rates without an estab-
lished catalog or market price for a specific service performed
or a specific outcome to be achieved.  For purposes of these
services—

(i) “Catalog price” means a price included in a cata-
log, price list, schedule, or other form that is regularly main-
tained by the manufacturer or vendor, is either published or
otherwise available for inspection by customers, and states
prices at which sales are currently, or were last, made to a sig-
nificant number of buyers constituting the general public; and

(ii) “Market prices” means current prices that are
established in the course of ordinary trade between buyers and
sellers free to bargain and that can be substantiated through
competition or from sources independent of the offerors.

(7) Any item, combination of items, or service referred
to in paragraphs (1) through (6) of this definition, notwith-
standing the fact that the item, combination of items, or ser-
vice is transferred between or among separate divisions,
subsidiaries, or affiliates of a contractor; or

(8) A nondevelopmental item, if the procuring agency
determines the item was developed exclusively at private
expense and sold in substantial quantities, on a competitive
basis, to multiple State and local governments.

“Component” means any item supplied to the Government
as part of an end item or of another component, except that for
use in—

(1) Part 25, see the definition in 25.003;
(2) 52.225-1 and 52.225-3, see the definition in 52.225-

1(a) and 52.225-3(a); and
(3) 52.225-9 and 52.225-11, see the definition in

52.225-9(a) and 52.225-11(a).
“Computer software” means computer programs, com-

puter databases, and related documentation.
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“Consent to subcontract” means the contracting officer’s
written consent for the prime contractor to enter into a particu-
lar subcontract.

“Construction” means construction, alteration, or repair
(including dredging, excavating, and painting) of buildings,
structures, or other real property.  For purposes of this defini-
tion, the terms “buildings, structures, or other real property”
include, but are not limited to, improvements of all types, such
as bridges, dams, plants, highways, parkways, streets, sub-
ways, tunnels, sewers, mains, power lines, cemeteries, pump-
ing stations, railways, airport facilities, terminals, docks,
piers, wharves, ways, lighthouses, buoys, jetties, breakwa-
ters, levees, canals, and channels.  Construction does not
include the manufacture, production, furnishing, construc-
tion, alteration, repair, processing, or assembling of vessels,
aircraft, or other kinds of personal property.

“Contiguous United States (CONUS)” means the 48 con-
tiguous States and the District of Columbia.

“Contingency operation” (10 U.S.C. 101(a)(13)) means a
military operation that—

(1) Is designated by the Secretary of Defense as an oper-
ation in which members of the armed forces are or may
become involved in military actions, operations, or hostilities
against an enemy of the United States or against an opposing
military force; or

(2) Results in the call or order to, or retention on, active
duty of members of the uniformed services under section 688,
12301(a), 12302, 12304, 12305, or 12406 of 10 U.S.C., chap-
ter 15 of 10 U.S.C, or any other provision of law during a war
or during a national emergency declared by the President or
Congress.

“Continued portion of the contract” means the portion of a
contract that the contractor must continue to perform follow-
ing a partial termination.

“Contract” means a mutually binding legal relationship
obligating the seller to furnish the supplies or services (includ-
ing construction) and the buyer to pay for them.  It includes all
types of commitments that obligate the Government to an
expenditure of appropriated funds and that, except as other-
wise authorized, are in writing.  In addition to bilateral instru-
ments, contracts include (but are not limited to) awards and
notices of awards; job orders or task letters issued under basic
ordering agreements; letter contracts; orders, such as pur-
chase orders, under which the contract becomes effective by
written acceptance or performance; and bilateral contract
modifications.  Contracts do not include grants and coopera-
tive agreements covered by 31 U.S.C. 6301, et seq.  For dis-
cussion of various types of contracts, see Part 16.

“Contract administration office” means an office that per-
forms—

(1) Assigned postaward functions related to the admin-
istration of contracts; and

(2) Assigned preaward functions.

“Contract clause” or “clause” means a term or condition
used in contracts or in both solicitations and contracts, and
applying after contract award or both before and after award.

“Contract modification” means any written change in the
terms of a contract (see 43.103).

“Contracting” means purchasing, renting, leasing, or oth-
erwise obtaining supplies or services from nonfederal
sources.  Contracting includes description (but not determina-
tion) of supplies and services required, selection and solicita-
tion of sources, preparation and award of contracts, and all
phases of contract administration.  It does not include making
grants or cooperative agreements.

“Contracting activity” means an element of an agency des-
ignated by the agency head and delegated broad authority
regarding acquisition functions.

“Contracting office” means an office that awards or exe-
cutes a contract for supplies or services and performs post-
award functions not assigned to a contract administration
office (except for use in Part 48, see also 48.001).

“Contracting officer” means a person with the authority to
enter into, administer, and/or terminate contracts and make
related determinations and findings. The term includes cer-
tain authorized representatives of the contracting officer act-
ing within the limits of their authority as delegated by the
contracting officer. “Administrative contracting officer
(ACO)” refers to a contracting officer who is administering
contracts.  “Termination contracting officer (TCO)” refers to a
contracting officer who is settling terminated contracts.  A sin-
gle contracting officer may be responsible for duties in any or
all of these areas. Reference in this regulation (48 CFR Chap-
ter 1) to administrative contracting officer or termination con-
tracting officer does not—

(1) Require that a duty be performed at a particular
office or activity; or

(2) Restrict in any way a contracting officer in the per-
formance of any duty properly assigned.

“Conviction” means a judgment or conviction of a crimi-
nal offense by any court of competent jurisdiction, whether
entered upon a verdict or a plea, and includes a conviction
entered upon a plea of nolo contendere.  For use in Subpart
23.5, see the definition at 23.503.

“Cost or pricing data” (10 U.S.C. 2306a(h)(1) and 41
U.S.C. 254b) means all facts that, as of the date of price
agreement or, if applicable, an earlier date agreed upon
between the parties that is as close as practicable to the date
of agreement on price, prudent buyers and sellers would rea-
sonably expect to affect price negotiations significantly.
Cost or pricing data are data requiring certification in accor-
dance with 15.406-2.  Cost or pricing data are factual, not
judgmental; and are verifiable.  While they do not indicate
the accuracy of the prospective contractor’s judgment about
estimated future costs or projections, they do include the
data forming the basis for that judgment.  Cost or pricing
data are more than historical accounting data; they are all the

FAC 2001–14 JUNE 23, 2003
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SUBPART 4.6—CONTRACT REPORTING 4.602

FAC 2001–24 JUNE 18, 2004

Subpart 4.6—Contract Reporting

4.600  Scope of subpart. 
This subpart prescribes uniform reporting requirements

for the Federal Procurement Data System (FPDS). 

4.601  Record requirements. 
(a) Each executive agency shall establish and maintain for

a period of 5 years a computer file, by fiscal year, containing
unclassified records of all procurements exceeding $25,000.
This file shall be accessible to the public using FPDS-NG.

(b) With respect to each procurement carried out using
competitive procedures, agencies shall be able to access
from the computer file, as a minimum, the following infor-
mation:

(1) The date of contract award.
(2) Information identifying the source to whom the

contract was awarded.
(3) The property or services obtained by the Govern-

ment under the procurement.
(4) The total cost of the procurement.
(5) Those procurements which result in the submission

of a single bid or proposal so that they can be separately cat-
egorized and designated noncompetitive procurements using
competitive procedures.

(c) In addition to paragraph (b) of this section with
respect to each procurement carried out using procedures
other than competitive procedures, agencies shall be able to
access—

(1) The reason under Subpart 6.3 for the use of such
procedures; and

(2) The identity of the organization or activity which
conducted the procurement. 

(d) In addition to the information described in paragraphs
(b) and (c) of this section, for procurements in excess of
$25,000, agencies shall be able to access information on the
following:

(1) Awards to small disadvantaged businesses using
either set-asides or full and open competition.

(2) Awards to business concerns owned and controlled
by women.

(3) The number of offers received in response to a
solicitation.

(4) Task or delivery order contracts.
(5) Contracts for the acquisition of commercial items.
(6) Contracts or task orders treated as commercial

items pursuant to 12.102(g).
(e) In addition to the information described in paragraphs

(b), (c), and (d) of this section, agencies must be able to
access information from the computer file to identify bun-
dled contracts with a total contract value, including all
options, exceeding $5,000,000.

(f) Agencies must transmit this information to the Federal
Procurement Data System in accordance with its procedures.

4.602  Federal Procurement Data System. 
(a) The FPDS provides a comprehensive mechanism for

assembling, organizing, and presenting contract placement
data for the Federal Government.  Federal agencies will now
report data directly to the Federal Procurement Data
System—Next Generation (FPDS-NG), which collects,
processes, and disseminates official statistical data on
Federal contracting.  The data provide—

(1) A basis for recurring and special reports to the
President, the Congress, the General Accounting Office,
Federal executive agencies, and the general public;

(2) A means of measuring and assessing the impact of
Federal contracting on the Nation's economy and the extent
to which small, veteran-owned small, service-disabled vet-
eran-owned small, HUBZone small, small disadvantaged,
and women-owned small business concerns are sharing in
Federal contracts; and

(3) Information for other policy and management con-
trol purposes, and for public access.

(b) The FPDS website, https://www.fpds.gov, provides
instructions for submitting data.  It also provides a complete
list of departments, agencies, and other entities that submit
data to the FPDS, as well as technical and end-user guidance,
and a computer-based tutorial.

(c)(1) Data collection points in each agency shall submit
FPDS-required data on contract actions directly to FPDS-
NG.  Agencies must report all transactions over $2,500 and
modifications to those transactions regardless of dollar
value.

(2) Agencies participating under the Small Business
Competitiveness Demonstration Program (see Subpart
19.10) shall report as an individual contract action all
awards, regardless of dollar value, in the designated industry
groups.

(3) Agencies may choose to report transactions at or
below $2,500, including those made using the Government-
wide commercial purchase card, except as provided in para-
graph (c)(2) of this section.

(4) Until September 30, 2004, agencies shall report
contract actions between $2,500 and $25,000 either in indi-
vidual or summary form.  After September 30, 2004, agen-
cies shall submit only individual contract action reports.

(d) The contracting officer must identify and report (if it
is not pre-populated by the Central Contractor Registration
(CCR) database), a Contractor Identification Number for
each successful offeror.  A Data Universal Numbering
System (DUNS) number, which is a nine-digit number
assigned by Dun and Bradstreet Information Services to an
establishment, is the Contractor Identification Number for
Federal contractors.  The DUNS number reported must
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identify the successful offeror’s name and address exactly as
stated in the offer and resultant contract.  The contracting
officer must ask the offeror to provide its DUNS number by
using either the provision prescribed in paragraph (a) of
4.603 or the FAR clause prescribed at 4.1104.  If the
successful offeror does not provide its number, the
contracting officer must contact the offeror and assist them
in obtaining the DUNS number.

(e) Unique Procurement Instrument Identifier (PIID).
(1) The FPDS requires that each reporting agency

assign a unique identifier for every contract, purchase order,
BOA, Basic Agreement, and BPA reported to FPDS.  Such
identifiers shall comply with the contract numbering guide-
lines established by the Joint Financial Management
Improvement Project.  The PIID shall consist of alpha char-
acters in the first positions to indicate the agency, followed by
alphanumeric characters identifying bureau, offices, or other
administrative subdivisions.  The last portion of the PIID shall
be numbered sequentially.  The PIID may include other ele-
ments, as appropriate, such as fiscal year.  Delivery orders,
task orders, and call numbers must be unique in combination
with the basic reference contract vehicle identifier.  When the
basic reference contract is available for multi-agency use
(GWAC, Federal Supply Schedule contract, etc.), an ordering
agency shall use the same agency identification prefix for its
delivery orders, task orders, and call numbers as it uses for its
contractual instruments.

(2) Agencies are required to have in place, no later than
October 1, 2003, a process that will ensure that each PIID
reported to FPDS is unique, Governmentwide, and will
remain so for at least 20 years from the date of contract award.
To eliminate the possibility of duplication between agencies,
agencies must submit their proposed identifier to the Federal
Procurement Data Center, which will maintain a registry of
the identifiers on the FPDC website and validate their use in
all transactions.

4.603  Solicitation provisions.

(a) Insert the provision at 52.204-6, Data Universal Num-
bering System (DUNS) Number, in solicitations that—

(1) Are expected to result in a requirement for the gen-
eration of an individual contract action report (see 4.602(c));
and

(2) Do not contain the clause at 52.204-7, Central Con-
tractor Registration.

(b) Insert the provision at 52.204-5, Women-Owned
Business (Other Than Small Business), in solicitations that—

(1) Are not set aside for small business concerns;

(2) Exceed the simplified acquisition threshold; and

(3) Are for contracts that will be performed in the
United States or its outlying areas.
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8.000  Scope of part.
This part deals with the acquisition of supplies and ser-

vices from or through Government supply sources.

8.001  General.
Regardless of the source of supplies or services to be

acquired, information technology acquisitions shall comply
with capital planning and investment control requirements
in 40 U.S.C. 1422 and OMB Circular A-130.

8.002  Priorities for use of Government supply sources.
(a) Except as required by 8.003, or as otherwise provided

by law, agencies shall satisfy requirements for supplies and
services from or through the sources and publications listed
below in descending order of priority—

(1) Supplies. (i) Agency inventories;
(ii) Excess from other agencies (see Subpart 8.1);
(iii) Federal Prison Industries, Inc. (see Subpart

8.6);
(iv) Products available from the Committee for

Purchase From People Who Are Blind or Severely Disabled
(see Subpart 8.7);

(v) Wholesale supply sources, such as stock pro-
grams of the General Services Administration (GSA) (see
41 CFR 101-26.3), the Defense Logistics Agency (see 41
CFR 101-26.6), the Department of Veterans Affairs (see 41
CFR 101-26.704), and military inventory control points;

(vi) Mandatory Federal Supply Schedules (see
Subpart 8.4);

(vii) Optional use Federal Supply Schedules (see
Subpart 8.4); and

(viii) Commercial sources (including educational
and nonprofit institutions).

(2) Services. (i) Services available from the Commit-
tee for Purchase From People Who Are Blind or Severely
Disabled (see Subpart 8.7);

(ii) Mandatory Federal Supply Schedules (see Sub-
part 8.4);

(iii) Optional use Federal Supply Schedules (see
Subpart 8.4); and

(iv) Federal Prison Industries, Inc. (see Subpart
8.6), or commercial sources (including educational and non-
profit institutions). 

(b) Sources other than those listed in paragraph (a) of this
section may be used as prescribed in 41 CFR 101-26.301
and in an unusual and compelling urgency as prescribed in
6.302-2 and in 41 CFR 101-25.101-5. 

(c) The statutory obligation for Government agencies to
satisfy their requirements for supplies or services available
from the Committee for Purchase From People Who Are

Blind or Severely Disabled also applies when contractors
purchase the supplies or services for Government use.

8.003  Use of other Government supply sources. 
Agencies shall satisfy requirements for the following

supplies or services from or through specified sources, as
applicable:

(a) Public utility services (see Part 41);
(b) Printing and related supplies (see Subpart 8.8);
(c) Leased motor vehicles (see Subpart 8.11);
(d) Strategic and critical materials (e.g., metals and ores)

from inventories exceeding Defense National Stockpile
requirements (detailed information is available from the—

Defense National Stockpile Center
8725 John J. Kingman Rd., Suite 3229
Fort Belvoir, VA 22060-6223; and

(e) Helium (see Subpart 8.5—Acquisition of Helium). 

8.004  Contract clause.
Insert the clause at 52.208-9, Contractor Use of Manda-

tory Sources of Supply and Services, in solicitations and
contracts that require a contractor to provide supplies or ser-
vices for Government use that are available from the Com-
mittee for Purchase From People Who Are Blind or
Severely Disabled.  The contracting officer shall identify in
the contract schedule the supplies or services that shall be
purchased from a mandatory source and the specific source.

Subpart 8.1—Excess Personal Property 

8.101  [Reserved]

8.102  Policy. 
When practicable, agencies must use excess personal

property as the first source of supply for agency and cost-
reimbursement contractor requirements.  Agency personnel
must make positive efforts to satisfy agency requirements by
obtaining and using excess personal property (including that
suitable for adaptation or substitution) before initiating a
contract action.

8.103  Information on available excess personal
property. 
Information regarding the availability of excess personal

property can be obtained through—
(a) Review of excess personal property catalogs and bul-

letins issued by the General Services Administration (GSA);
(b) Personal contact with GSA or the activity holding the

property;
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(c) Submission of supply requirements to the regional
offices of GSA (GSA Form 1539, Request for Excess Per-
sonal Property, is available for this purpose); and

(d) Examination and inspection of reports and samples of
excess personal property in GSA regional offices. 

8.104  Obtaining nonreportable property. 
GSA will assist agencies in meeting their requirements

for supplies of the types excepted from reporting as excess
by the Federal Management Regulations (41 CFR 102-
36.90). Federal agencies requiring such supplies should con-
tact the appropriate GSA regional office. 
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(A) Willful failure to perform in accordance with
the terms of one or more contracts; or

(B) A history of failure to perform, or of unsatis-
factory performance of, one or more contracts.

(ii) Violations of the Drug-Free Workplace Act of
1988 (Pub. L. 100-690), as indicated by—

(A) Failure to comply with the requirements of
the clause at 52.223-6, Drug-Free Workplace; or

(B) Such a number of contractor employees con-
victed of violations of criminal drug statutes occurring in the
workplace as to indicate that the contractor has failed to
make a good faith effort to provide a drug-free workplace
(see 23.504).

(iii) Intentionally affixing a label bearing a “Made
in America” inscription (or any inscription having the same
meaning) to a product sold in or shipped to the United States
or its outlying areas, when the product was not made in the
United States or its outlying areas (see Section 202 of the
Defense Production Act (Public Law 102-558)).

(iv) Commission of an unfair trade practice as
defined in 9.403 (see Section 201 of the Defense Production
Act (Pub. L. 102-558)).

(2) A contractor, based on a determination by the Sec-
retary of Homeland Security or the Attorney General of the
United States, that the contractor is not in compliance with
Immigration and Nationality Act employment provisions
(see Executive Order 12989, as amended by Executive Order
13286).  Such determination is not reviewable in the debar-
ment proceedings.

(c) A contractor or subcontractor based on any other
cause of so serious or compelling a nature that it affects the
present responsibility of the contractor or subcontractor.

9.406-3  Procedures. 
(a) Investigation and referral. Agencies shall establish

procedures for the prompt reporting, investigation, and refer-
ral to the debarring official of matters appropriate for that
official’s consideration. 

(b) Decisionmaking process. (1) Agencies shall establish
procedures governing the debarment decisionmaking pro-
cess that are as informal as is practicable, consistent with
principles of fundamental fairness. These procedures shall
afford the contractor (and any specifically named affiliates)
an opportunity to submit, in person, in writing, or through a
representative, information and argument in opposition to
the proposed debarment.

(2) In actions not based upon a conviction or civil
judgment, if it is found that the contractor’s submission in
opposition raises a genuine dispute over facts material to the
proposed debarment, agencies shall also—

(i) Afford the contractor an opportunity to appear
with counsel, submit documentary evidence, present wit-
nesses, and confront any person the agency presents; and

(ii) Make a transcribed record of the proceedings
and make it available at cost to the contractor upon request,
unless the contractor and the agency, by mutual agreement,
waive the requirement for a transcript. 

(c) Notice of proposal to debar. A notice of proposed
debarment shall be issued by the debarring official advising
the contractor and any specifically named affiliates, by certi-
fied mail, return receipt requested—

(1) That debarment is being considered;
(2) Of the reasons for the proposed debarment in terms

sufficient to put the contractor on notice of the conduct or
transaction(s) upon which it is based;

(3) Of the cause(s) relied upon under 9.406-2 for pro-
posing debarment;

(4) That, within 30 days after receipt of the notice, the
contractor may submit, in person, in writing, or through a
representative, information and argument in opposition to
the proposed debarment, including any additional specific
information that raises a genuine dispute over the material
facts;

(5) Of the agency’s procedures governing debarment
decisionmaking;

(6) Of the effect of the issuance of the notice of pro-
posed debarment; and

(7) Of the potential effect of an actual debarment. 
(d) Debarring official’s decision. (1) In actions based

upon a conviction or civil judgment, or in which there is no
genuine dispute over material facts, the debarring official
shall make a decision on the basis of all the information in
the administrative record, including any submission made by
the contractor. If no suspension is in effect, the decision shall
be made within 30 working days after receipt of any infor-
mation and argument submitted by the contractor, unless the
debarring official extends this period for good cause.

(2)(i) In actions in which additional proceedings are
necessary as to disputed material facts, written findings of
fact shall be prepared. The debarring official shall base the
decision on the facts as found, together with any information
and argument submitted by the contractor and any other
information in the administrative record. 

(ii) The debarring official may refer matters involv-
ing disputed material facts to another official for findings of
fact. The debarring official may reject any such findings, in
whole or in part, only after specifically determining them to
be arbitrary and capricious or clearly erroneous. 

(iii) The debarring official’s decision shall be made
after the conclusion of the proceedings with respect to dis-
puted facts.

(3) In any action in which the proposed debarment is
not based upon a conviction or civil judgment, the cause for
debarment must be established by a preponderance of the
evidence. 
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(e) Notice of debarring official’s decision. (1) If the
debarring official decides to impose debarment, the contrac-
tor and any affiliates involved shall be given prompt notice
by certified mail, return receipt requested—

(i) Referring to the notice of proposed debarment;
(ii) Specifying the reasons for debarment;
(iii) Stating the period of debarment, including

effective dates; and
(iv) Advising that the debarment is effective

throughout the executive branch of the Government unless
the head of an agency or a designee makes the statement
called for by 9.406-1(c).

(2) If debarment is not imposed, the debarring official
shall promptly notify the contractor and any affiliates
involved, by certified mail, return receipt requested. 

9.406-4  Period of debarment. 
(a)(1) Debarment shall be for a period commensurate

with the seriousness of the cause(s). Generally, debarment
should not exceed 3 years, except that—

(i) Debarment for violation of the provisions of the
Drug-Free Workplace Act of 1988 (see 23.506) may be for a
period not to exceed 5 years; and

(ii) Debarments under 9.406-2(b)(2) shall be for
one year unless extended pursuant to paragraph (b) of this
subsection.

(2) If suspension precedes a debarment, the suspension
period shall be considered in determining the debarment
period. 

(b) The debarring official may extend the debarment for
an additional period, if that official determines that an exten-
sion is necessary to protect the Government’s interest. How-
ever, a debarment may not be extended solely on the basis of
the facts and circumstances upon which the initial debarment
action was based. Debarments under 9.406-2(b)(2) may be
extended for additional periods of one year if the Secretary
of Homeland Security or the Attorney General determines
that the contractor continues to be in violation of the employ-
ment provisions of the Immigration and Nationality Act. If
debarment for an additional period is determined to be nec-
essary, the procedures of 9.406-3 shall be followed to extend
the debarment.

(c) The debarring official may reduce the period or extent
of debarment, upon the contractor’s request, supported by
documentation, for reasons such as—

(1) Newly discovered material evidence;
(2) Reversal of the conviction or civil judgment upon

which the debarment was based;
(3) Bona fide change in ownership or management;
(4) Elimination of other causes for which the debar-

ment was imposed; or
(5) Other reasons the debarring official deems appro-

priate. 

9.406-5  Scope of debarment. 
(a) The fraudulent, criminal, or other seriously improper

conduct of any officer, director, shareholder, partner,
employee, or other individual associated with a contractor
may be imputed to the contractor when the conduct occurred
in connection with the individual’s performance of duties for
or on behalf of the contractor, or with the contractor’s
knowledge, approval, or acquiescence. The contractor’s
acceptance of the benefits derived from the conduct shall be
evidence of such knowledge, approval, or acquiescence. 

(b) The fraudulent, criminal, or other seriously improper
conduct of a contractor may be imputed to any officer, direc-
tor, shareholder, partner, employee, or other individual asso-
ciated with the contractor who participated in, knew of, or
had reason to know of the contractor’s conduct. 

(c) The fraudulent, criminal, or other seriously improper
conduct of one contractor participating in a joint venture or
similar arrangement may be imputed to other participating
contractors if the conduct occurred for or on behalf of the
joint venture or similar arrangement, or with the knowledge,
approval, or acquiescence of these contractors. Acceptance
of the benefits derived from the conduct shall be evidence of
such knowledge, approval, or acquiescence. 

9.407  Suspension. 

9.407-1  General. 
(a) The suspending official may, in the public interest,

suspend a contractor for any of the causes in 9.407-2, using
the procedures in 9.407-3. 

(b)(1) Suspension is a serious action to be imposed on the
basis of adequate evidence, pending the completion of inves-
tigation or legal proceedings, when it has been determined
that immediate action is necessary to protect the Govern-
ment’s interest. In assessing the adequacy of the evidence,
agencies should consider how much information is available,
how credible it is given the circumstances, whether or not
important allegations are corroborated, and what inferences
can reasonably be drawn as a result. This assessment should
include an examination of basic documents such as con-
tracts, inspection reports, and correspondence. 

(2) The existence of a cause for suspension does not
necessarily require that the contractor be suspended. The
suspending official should consider the seriousness of the
contractor's acts or omissions and may, but is not required to,
consider remedial measures or mitigating factors, such as
those set forth in 9.406-1(a). A contractor has the burden of
promptly presenting to the suspending official evidence of
remedial measures or mitigating factors when it has reason
to know that a cause for suspension exists. The existence or
nonexistence of any remedial measures or mitigating factors
is not necessarily determinative of a contractor's present
responsibility. 

FAC 2001–24 JUNE 18, 2004



-1

11.002

FAC 2001–15 AUGUST 25, 2003

(FAC 2001–24) 11.1

11.000  Scope of part.
This part prescribes policies and procedures for describ-

ing agency needs.

11.001  Definitions.
As used in this part—
“Reconditioned” means restored to the original normal

operating condition by readjustments and material replace-
ment.

“Remanufactured” means factory rebuilt to original spec-
ifications.

11.002  Policy.
(a) In fulfilling requirements of 10 U.S.C. 2305(a)(1), 10

U.S.C. 2377, 41 U.S.C. 253a(a), and 41 U.S.C. 264b, agen-
cies shall—

(1) Specify needs using market research in a manner
designed to—

(i) Promote full and open competition (see Part 6),
or maximum practicable competition when using simplified
acquisition procedures, with due regard to the nature of the
supplies or services to be acquired; and 

(ii) Only include restrictive provisions or conditions
to the extent necessary to satisfy the needs of the agency or
as authorized by law.

(2) To the maximum extent practicable, ensure that
acquisition officials—

(i) State requirements with respect to an acquisition
of supplies or services in terms of—

(A) Functions to be performed;
(B) Performance required; or
(C) Essential physical characteristics; 

(ii) Define requirements in terms that enable and
encourage offerors to supply commercial items, or, to the
extent that commercial items suitable to meet the agency's
needs are not available, nondevelopmental items, in response
to the agency solicitations; 

(iii) Provide offerors of commercial items and non-
developmental items an opportunity to compete in any
acquisition to fill such requirements;

(iv) Require prime contractors and subcontractors
at all tiers under the agency contracts to incorporate com-
mercial items or nondevelopmental items as components of
items supplied to the agency; and

(v) Modify requirements in appropriate cases to
ensure that the requirements can be met by commercial items
or, to the extent that commercial items suitable to meet the
agency's needs are not available, nondevelopmental items.

(b) The Metric Conversion Act of 1975, as amended by
the Omnibus Trade and Competitiveness Act of 1988 (15
U.S.C. 205a, et seq.), designates the metric system of mea-
surement as the preferred system of weights and measures
for United States trade and commerce, and it requires that
each agency use the metric system of measurement in its

acquisitions, except to the extent that such use is impractica-
ble or is likely to cause significant inefficiencies or loss of
markets to United States firms. Requiring activities are
responsible for establishing guidance implementing this pol-
icy in formulating their requirements for acquisitions.

(c) To the extent practicable and consistent with Subpart
9.5, potential offerors should be given an opportunity to
comment on agency requirements or to recommend applica-
tion and tailoring of requirements documents and alternative
approaches. Requiring agencies should apply specifications,
standards, and related documents initially for guidance only,
making final decisions on the application and tailoring of
these documents as a product of the design and development
process. Requiring agencies should not dictate detailed
design solutions prematurely (see 7.101 and 7.105(a)(8)).

(d)(1) The Resource Conservation and Recovery Act of
1976 (42 U.S.C. 6901, et seq.), Executive Order 13101 of
September 14, 1998, Greening the Government through
Waste Prevention, Recycling, and Federal Acquisition,
Executive Order 13123 of June 3, 1999, Greening the Gov-
ernment through Efficient Energy Management, and Execu-
tive Order 13221 of July 31, 2001, Energy-Efficient Standby
Power Devices, establish requirements for acquiring—

(i) Products containing recovered materials; 
(ii) Environmentally preferable products and ser-

vices;
(iii) Energy-efficient products and services; 
(iv) Products and services that utilize renewable

energy technologies; and
(v) Products containing energy-efficient standby

power devices.
(2) Executive agencies shall consider use of recovered

materials, energy- and water-efficient products and services,
products containing energy-efficient standby power devices,
environmentally preferable purchasing criteria developed by
the EPA, and environmental objectives (see Subparts 23.2
and 23.4, and 23.703(b)) when—

(i) Developing, reviewing, or revising Federal and
military specifications, product descriptions (including com-
mercial item descriptions) and standards;

(ii) Describing Government requirements for sup-
plies and services; and 

(iii) Developing source-selection factors.
(e) Some or all of the performance levels or performance

specifications in a solicitation may be identified as targets
rather than as fixed or minimum requirements.

(f) In accordance with Section 508 of the Rehabilitation
Act of 1973 (29 U.S.C. 794d), requiring activities must pre-
pare requirements documents for electronic and information
technology that comply with the applicable accessibility
standards issued by the Architectural and Transportation
Barriers Compliance Board at 36 CFR part 1194 (see Sub-
part 39.2)
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Subpart 11.1—Selecting and Developing 
Requirements Documents

11.101  Order of precedence for requirements
documents.
(a) Agencies may select from existing requirements docu-

ments, modify or combine existing requirements documents,
or create new requirements documents to meet agency
needs, consistent with the following order of precedence:

(1) Documents mandated for use by law.
(2) Performance-oriented documents. 
(3) Detailed design-oriented documents.
(4) Standards, specifications and related publications

issued by the Government outside the Defense or Federal
series for the non-repetitive acquisition of items.

(b) Agencies shall prepare requirements documents to
achieve maximum practicable—

(1) Energy efficiency, including using products con-
taining energy-efficient standby power devices and renew-
able energy technologies; and

(2) Use of recovered material, other materials that are
environmentally preferable, energy- and water-efficient
products, and renewable energy technologies (see Subparts
23.2, 23.4, and 23.7).

(c) In accordance with OMB Circular A-119, “Federal
Participation in the Development and Use of Voluntary Con-
sensus Standards and in Conformity Assessment Activities,”
agencies must use voluntary consensus standards, when they
exist, in lieu of Government-unique standards, except where
inconsistent with law or otherwise impractical. The private
sector manages and administers voluntary consensus stan-
dards. Such standards are not mandated by law (e.g., indus-
try standards such as ISO 9000).

11.102  Standardization program.
Agencies shall select existing requirements documents or

develop new requirements documents that meet the needs of
the agency in accordance with the guidance contained in the
Federal Standardization Manual, FSPM-0001, and, for DoD
components, DoD 4120.24-M, Defense Standardization Pro-
gram Policies and Procedures.  The Federal Standardization
Manual may be obtained from the General Services Admin-
istration (see address in 11.201(d)(1)).  DoD 4120.24-M may
be obtained from DoD (see address in 11.201(d)(2)).

11.103  Market acceptance. 
(a) Section 8002(c) of Pub. L. 103-355 provides that, in

accordance with agency procedures, the head of an agency
may, under appropriate circumstances, require offerors to
demonstrate that the items offered—

(1) Have either— 
(i) Achieved commercial market acceptance; or 

(ii) Been satisfactorily supplied to an agency under
current or recent contracts for the same or similar require-
ments; and

(2) Otherwise meet the item description, specifica-
tions, or other criteria prescribed in the public notice and
solicitation.

(b) Appropriate circumstances may, for example, include
situations where the agency’s minimum need is for an item
that has a demonstrated reliability, performance or product
support record in a specified environment. Use of market
acceptance is inappropriate when new or evolving items may
meet the agency’s needs.

(c) In developing criteria for demonstrating that an item
has achieved commercial market acceptance, the contracting
officer shall ensure the criteria in the solicitation—

(1) Reflect the minimum need of the agency and are
reasonably related to the demonstration of an item's accept-
ability to meet the agency's minimum need;

(2) Relate to an item’s performance and intended use,
not an offeror’s capability;

(3) Are supported by market research;
(4) Include consideration of items supplied satisfacto-

rily under recent or current Government contracts, for the
same or similar items; and

(5) Consider the entire relevant commercial market,
including small business concerns.

(d) Commercial market acceptance shall not be used as a
sole criterion to evaluate whether an item meets the Govern-
ment's requirements.

(e) When commercial market acceptance is used, the con-
tracting officer shall document the file to—

(1) Describe the circumstances justifying the use of
commercial market acceptance criteria; and

(2) Support the specific criteria being used.

11.104  Use of brand name or equal purchase
descriptions.
(a) While the use of performance specifications is pre-

ferred to encourage offerors to propose innovative solutions,
the use of brand name or equal purchase descriptions may be
advantageous under certain circumstances.

(b) Brand name or equal purchase descriptions must
include, in addition to the brand name, a general description
of those salient physical, functional, or performance charac-
teristics of the brand name item that an “equal” item must
meet to be acceptable for award. Use brand name or equal
descriptions when the salient characteristics are firm require-
ments.

11.105  Items peculiar to one manufacturer. 
Agency requirements shall not be written so as to require

a particular brand name, product, or a feature of a product,
peculiar to one manufacturer, thereby precluding consider-
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Subpart 11.2—Using and Maintaining 
Requirements Documents

11.201  Identification and availability of specifications.
(a) Solicitations citing requirements documents listed in

the General Services Administration (GSA) Index of Federal
Specifications, Standards and Commercial Item Descrip-
tions, the DoD Index of Specifications and Standards
(DoDISS), or other agency index shall identify each docu-
ment's approval date and the dates of any applicable amend-
ments and revisions. Do not use general identification
references, such as “the issue in effect on the date of the solicita-
tion.” Contracting offices will not normally furnish these
cited documents with the solicitation, except when—

(1) The requirements document must be furnished with
the solicitation to enable prospective contractors to make a
competent evaluation of the solicitation;

(2) In the judgment of the contracting officer, it would
be impracticable for prospective contractors to obtain the
documents in reasonable time to respond to the solicitation;
or

(3) A prospective contractor requests a copy of a Gov-
ernment promulgated requirements document.

(b) Contracting offices shall clearly identify in the solici-
tation any pertinent documents not listed in the GSA Index
of Federal Specifications, Standards and Commercial Item
Descriptions or DoDISS. Such documents shall be furnished
with the solicitation or specific instructions shall be fur-
nished for obtaining or examining such documents.

(c) When documents refer to other documents, such refer-
ences shall—

(1) Be restricted to documents, or appropriate portions
of documents, that apply in the acquisition; 

(2) Cite the extent of their applicability; 
(3) Not conflict with other documents and provisions

of the solicitation; and 
(4) Identify all applicable first tier references.

(d)(1) The GSA Index of Federal Specifications, Stan-
dards and Commercial Item Descriptions, FPMR Part 101-
29, may be purchased from the—

General Services Administration
Federal Supply Service
Specifications Section
Suite 8100
470 East L’Enfant Plaza, SW
Washington, DC 20407
Telephone (202) 619-8925.

(2) The DoDISS may be obtained from the—
(i) ASSIST database via the Internet at http://

assist.daps.mil; or

Department of Defense Single Stock Point
(DoDSSP)
Building 4, Section D
700 Robbins Avenue
Philadelphia, PA 19111-5094
Telephone (215) 697-2667/2179
Facsimile (215) 697-1462.

(e) Agencies may purchase some nongovernment stan-
dards, including voluntary consensus standards, from the
National Technical Information Service’s Fedworld Informa-
tion Network. Agencies may also obtain nongovernment
standards from the standards developing organization
responsible for the preparation, publication, or maintenance
of the standard, or from an authorized document reseller. The
National Institute of Standards and Technology can assist
agencies in identifying sources for, and content of, nongov-
ernment standards. DoD activities may obtain from the
DoDSSP those nongovernment standards, including volun-
tary consensus standards, adopted for use by defense activi-
ties. 

11.202  Maintenance of standardization documents.
(a) Recommendations for changes to standardization doc-

uments listed in the GSA Index of Federal Specifications,
Standards and Commercial Item Descriptions should be sub-
mitted to the—

General Services Administration
Federal Supply Service
Office of Acquisition 
Washington, DC 20406.

Agencies shall submit recommendations for changes to stan-
dardization documents listed in the DoDISS to the cognizant
preparing activity.

(b) When an agency cites an existing standardization doc-
ument but modifies it to meet its needs, the agency shall fol-
low the guidance in Federal Standardization Manual and, for
Defense components, DoD 4120.24-M, Defense Standard-
ization Program Policies and Procedures.

11.203  Customer satisfaction.
Acquisition organizations shall communicate with cus-

tomers to determine how well the requirements document
reflects the customer's needs and to obtain suggestions for
corrective actions.  Whenever practicable, the agency may
provide affected industry an opportunity to comment on the
requirements documents.

11.204  Solicitation provisions and contract clauses.
(a) The contracting officer shall insert the provision at

52.211-1, Availability of Specifications Listed in the GSA
Index of Federal Specifications, Standards and Commercial
Item Descriptions, FPMR Part 101-29, in solicitations that
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cite specifications listed in the Index that are not furnished
with the solicitation.

(b) The contracting officer shall insert the provision at
52.211-2, Availability of Specifications Listed in the DoD
Index of Specifications and Standards (DoDISS) and
Descriptions Listed in the Acquisition Management Systems
and Data Requirements Control List, DoD 5010.12-L, in
solicitations that cite specifications listed in the DoDISS or
DoD 5010.12-L that are not furnished with the solicitation.

(c) The contracting officer shall insert a provision sub-
stantially the same as the provision at 52.211-3, Availability
of Specifications Not Listed in the GSA Index of Federal

Specifications, Standards and Commercial Item Descrip-
tions, in solicitations that cite specifications that are not
listed in the Index and are not furnished with the solicitation,
but may be obtained from a designated source.

(d) The contracting officer shall insert a provision sub-
stantially the same as the provision at 52.211-4, Availability
for Examination of Specifications Not Listed in the GSA
Index of Federal Specifications, Standards and Commercial
Item Descriptions, in solicitations that cite specifications that
are not listed in the Index and are available for examination
at a specified location.

(FAC 2001–24)
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12.000  Scope of part.

This part prescribes policies and procedures unique to the
acquisition of commercial items.  It implements the Federal
Government's preference for the acquisition of commercial
items contained in Title VIII of the Federal Acquisition
Streamlining Act of 1994 (Public Law 103-355) by estab-
lishing acquisition policies more closely resembling those of
the commercial marketplace and encouraging the acquisition
of commercial items and components.

12.001  Definition.

“Subcontract,” as used in this part, includes, but is not
limited to, a transfer of commercial items between divisions,
subsidiaries, or affiliates of a contractor or subcontractor.

Subpart 12.1—Acquisition of Commercial 
Items—General

12.101  Policy.

Agencies shall—

(a) Conduct market research to determine whether com-
mercial items or nondevelopmental items are available that
could meet the agency's requirements;

(b) Acquire commercial items or nondevelopmental items
when they are available to meet the needs of the agency; and

(c) Require prime contractors and subcontractors at all
tiers to incorporate, to the maximum extent practicable, com-
mercial items or nondevelopmental items as components of
items supplied to the agency.

12.102  Applicability.

(a) This part shall be used for the acquisition of supplies
or services that meet the definition of commercial items at
2.101.

(b) Contracting officers shall use the policies in this part
in conjunction with the policies and procedures for solicita-
tion, evaluation and award prescribed in Part 13, Simplified
Acquisition Procedures; Part 14, Sealed Bidding; or Part 15,
Contracting by Negotiation, as appropriate for the particular
acquisition.

(c) Contracts for the acquisition of commercial items are
subject to the policies in other parts of this chapter. When a
policy in another part of this chapter is inconsistent with a
policy in this part, this Part 12 shall take precedence for the
acquisition of commercial items.

(d) The definition of commercial item in section 2.101
uses the phrase “purposes other than governmental pur-

poses.” These purposes are those that are not unique to a
government.

(e) This part shall not apply to the acquisition of commer-
cial items—

(1) At or below the micro-purchase threshold;

(2) Using the Standard Form 44 (see 13.306);

(3) Using the imprest fund (see 13.305); 

(4) Using the Governmentwide commercial purchase
card; or

(5) Directly from another Federal agency.

(f)(1) Contracting officers may treat any acquisition of
supplies or services that, as determined by the head of the
agency, are to be used to facilitate defense against or recov-
ery from nuclear, biological, chemical, or radiological attack,
as an acquisition of commercial items.

(2) A contract in an amount greater than $15,000,000
that is awarded on a sole source basis for an item or service
treated as a commercial item under paragraph (f)(1) of this
section but does not meet the definition of a commercial item
as defined at FAR 2.101 shall not be exempt from—

(i) Cost accounting standards (see Subpart 30.2); or

(ii) Cost or pricing data requirements (see 15.403).

(g)(1) In accordance with section 1431 of the National
Defense Authorization Act for Fiscal Year 2004 (Public Law
108-136) (41 U.S.C. 437), the contracting officer also may
use Part 12 for any acquisition for services that does not
meet the definition of commercial item in FAR 2.101, if the
contract or task order—

(i) Is entered into on or before November 24, 2013;

(ii) Has a value of $25 million or less;

(iii) Meets the definition of performance-based con-
tracting at FAR 2.101;

(iv) Includes a quality assurance surveillance plan;

(v) Includes performance incentives where appro-
priate;

(vi) Specifies a firm-fixed price for specific tasks to
be performed or outcomes to be achieved; and

(vii) Is awarded to an entity that provides similar
services to the general public under terms and conditions
similar to those in the contract or task order.

(2) In exercising the authority specified in paragraph
(g)(1) of this section, the contracting officer should tailor
paragraph (a) of the clause at FAR 52.212-4 as may be nec-
essary to ensure the contract’s remedies adequately protect
the Government’s interests.



12.102 FEDERAL ACQUISITION REGULATION

12.1-2 (FAC 2001–24)



22.15-1

SUBPART 22.15—PROHIBITION OF ACQUISITION OF PRODUCTS PRODUCED BY 
FORCED OR INDENTURED CHILD LABOR 22.1503

FAC 2001–24 JUNE 18, 2004

Subpart 22.15—Prohibition of Acquisition of 
Products Produced by Forced or Indentured 

Child Labor

22.1500  Scope.
This subpart applies to acquisitions of supplies that exceed

the micro-purchase threshold. 

22.1501  Definitions. 
As used in this subpart—
“Forced or indentured child labor” means all work or ser-

vice—
(1) Exacted from any person under the age of 18 under

the menace of any penalty for its nonperformance and for
which the worker does not offer himself voluntarily; or 

(2) Performed by any person under the age of 18 pursu-
ant to a contract the enforcement of which can be accom-
plished by process or penalties.

“List of Products Requiring Contractor Certification as to
Forced or Indentured Child Labor” means the list published
by the Department of Labor in accordance with E.O. 13126
of June 12, 1999, Prohibition of Acquisition of Products Pro-
duced by Forced or Indentured Child Labor. The list identifies
products, by their country of origin, that the Departments of
Labor, Treasury, and State have a reasonable basis to believe
might have been mined, produced, or manufactured by forced
or indentured child labor.

22.1502  Policy.
Agencies must take appropriate action to enforce the laws

prohibiting the manufacture or importation of products that
have been mined, produced, or manufactured wholly or in
part by forced or indentured child labor (19 U.S.C. 1307, 29
U.S.C. 201, et seq., and 41 U.S.C. 35, et seq.). Agencies
should make every effort to avoid acquiring such products.

22.1503  Procedures for acquiring end products on the
List of Products Requiring Contractor Certification as
to Forced or Indentured Child Labor.
(a) When issuing a solicitation for supplies expected to

exceed the micro-purchase threshold, the contracting officer
must check the List of Products Requiring Contractor Certifi-
cation as to Forced or Indentured Child Labor (the List)
(www.dol.gov/ilab/) (see 22.1505(a)). Appearance of a prod-
uct on the List is not a bar to purchase of any such product
mined, produced, or manufactured in the identified country,
but rather is an alert that there is a reasonable basis to believe
that such product may have been mined, produced, or manu-
factured by forced or indentured child labor.

(b) The requirements of this subpart that result from the
appearance of any end product on the List do not apply to a
solicitation or contract if the identified country of origin on
the List is—

(1) Canada, and the anticipated value of the acquisition
is $25,000 or more (Subpart 25.4); 

(2) Israel, and the anticipated value of the acquisition is
$50,000 or more (see 25.406);

(3) Mexico, and the anticipated value of the acquisition
is $58,550 or more (see Subpart 25.4); or 

(4) Aruba, Austria, Belgium, Cyprus, Czech Republic,
Denmark, Estonia, Finland, France, Germany, Greece, Hong
Kong, Hungary, Iceland, Ireland, Italy, Japan, Korea, Latvia,
Liechtenstein, Lithuania, Luxembourg, Malta, Netherlands,
Norway, Poland, Portugal, Singapore, Slovak Republic, Slo-
venia, Spain, Sweden, Switzerland, or the United Kingdom
and the anticipated value of the acquisition is $175,000 or
more (see 25.403(b)).

(c) Except as provided in paragraph (b) of this section,
before the contracting officer may make an award for an end
product (regardless of country of origin) of a type identified
by country of origin on the List the offeror must certify that—

(1) It will not supply any end product on the List that
was mined, produced, or manufactured in a country identified
on the List for that product, as specified in the solicitation by
the contracting officer in the Certification Regarding Knowl-
edge of Child Labor for Listed End Products; or 

(2)(i) It has made a good faith effort to determine
whether forced or indentured child labor was used to mine,
produce, or manufacture any end product to be furnished
under the contract that is on the List and was mined, produced,
or manufactured in a country identified on the List for that
product; and

(ii) On the basis of those efforts, the offeror is
unaware of any such use of child labor.

(d) Absent any actual knowledge that the certification is
false, the contracting officer must rely on the offerors' certifi-
cations in making award decisions.

(e) Whenever a contracting officer has reason to believe
that forced or indentured child labor was used to mine, pro-
duce, or manufacture an end product furnished pursuant to a
contract awarded subject to the certification required in para-
graph (c) of this section, the contracting officer must refer the
matter for investigation by the agency's Inspector General, the
Attorney General, or the Secretary of the Treasury, whichever
is determined appropriate in accordance with agency proce-
dures, except to the extent that the end product is from the
country listed in paragraph (b) of this section, under a contract
exceeding the applicable threshold.

(f) Proper certification will not prevent the head of an
agency from imposing remedies in accordance with section
22.1504(a)(4) if it is later discovered that the contractor has
furnished an end product or component that has in fact been
mined, produced, or manufactured, wholly or in part, using
forced or indentured child labor.
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22.1504  Violations and remedies.
(a) “Violations.” The Government may impose remedies

set forth in paragraph (b) of this section for the following vio-
lations (note that the violations in paragraphs (a)(3) and (a)(4)
of this section go beyond violations of the requirements relat-
ing to certification of end products) (see 22.1503):

(1) The contractor has submitted a false certification
regarding knowledge of the use of forced or indentured child
labor.

(2) The contractor has failed to cooperate as required in
accordance with the clause at 52.222-19, Child Labor Coop-
eration with Authorities and Remedies, with an investigation
of the use of forced or indentured child labor by an Inspector
General, the Attorney General, or the Secretary of the Trea-
sury.

(3) The contractor uses forced or indentured child labor
in its mining, production, or manufacturing processes.

(4) The contractor has furnished an end product or com-
ponent mined, produced, or manufactured, wholly or in part,
by forced or indentured child labor. Remedies in paragraphs
(b)(2) and (b)(3) of this section are inappropriate unless the
contractor knew of the violation. 

(b) “Remedies.” (1) The contracting officer may terminate
the contract.

(2) The suspending official may suspend the contractor
in accordance with the procedures in Subpart 9.4.

(3) The debarring official may debar the contractor for
a period not to exceed 3 years in accordance with the proce-
dures in Subpart 9.4.

22.1505  Solicitation provision and contract clause.
(a) Except as provided in paragraph (b) of 22.1503, insert

the provision at 52.222-18, Certification Regarding Knowl-
edge of Child Labor for Listed End Products, in all solicita-
tions that are expected to exceed the micro-purchase
threshold and are for the acquisition of end products (regard-
less of country of origin) of a type identified by country of ori-
gin on the List of Products Requiring Contractor Certification
as to Forced or Indentured Child Labor, except solicitations
for commercial items that include the provision at 52.212-3,
Offeror Representations and Certifications—Commercial
Items. The contracting officer must identify in paragraph (b)
of the provision at 52.222-18, Certification Regarding
Knowledge of Child Labor for Listed End Products, or para-
graph (i)(1) of the provision at 52.212-3, any applicable end
products and countries of origin from the List. For solicita-
tions estimated to equal or exceed $25,000, the contracting
officer must exclude from the List in the solicitation end prod-
ucts from any countries identified at 22.1503(b), in accor-
dance with the specified thresholds.

(b) Insert the clause at 52.222-19, Child Labor—Coopera-
tion with Authorities and Remedies, in all solicitations and
contracts for the acquisition of supplies that are expected to
exceed the micro-purchase thresholds.

*       *       *       *       *       *
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(1) For components purchased by the contractor, the
acquisition cost, including transportation costs to the place of
incorporation into the end product or construction material
(whether or not such costs are paid to a domestic firm), and
any applicable duty (whether or not a duty-free entry certifi-
cate is issued); or 

(2) For components manufactured by the contractor, all
costs associated with the manufacture of the component,
including transportation costs as described in paragraph (1) of
this definition, plus allocable overhead costs, but excluding
profit. Cost of components does not include any costs associ-
ated with the manufacture of the end product.

“Designated country” means any of the following coun-
tries:

“Designated country end product” means an article that—
(1) Is wholly the growth, product, or manufacture of a

designated country; or 

(2) In the case of an article that consists in whole or in
part of materials from another country, has been substantially
transformed in a designated country into a new and different
article of commerce with a name, character, or use distinct
from that of the article or articles from which it was trans-
formed. The term refers to a product offered for purchase
under a supply contract, but for purposes of calculating the
value of the end product includes services (except transporta-
tion services) incidental to the article, provided that the value
of those incidental services does not exceed that of the article
itself.

“Domestic construction material” means—
(1) An unmanufactured construction material mined or

produced in the United States; or 
(2) A construction material manufactured in the United

States, if the cost of its components mined, produced, or man-
ufactured in the United States exceeds 50 percent of the cost
of all its components. Components of foreign origin of the
same class or kind for which nonavailability determinations
have been made are treated as domestic.

“Domestic end product” means—
(1) An unmanufactured end product mined or produced

in the United States; or 
(2) An end product manufactured in the United States,

if the cost of its components mined, produced, or manufac-
tured in the United States exceeds 50 percent of the cost of all
its components. Components of foreign origin of the same
class or kind as those that the agency determines are not
mined, produced, or manufactured in sufficient and reason-
ably available commercial quantities of a satisfactory quality
are treated as domestic. Scrap generated, collected, and pre-
pared for processing in the United States is considered domes-
tic.

“Domestic offer” means an offer of a domestic end prod-
uct. When the solicitation specifies that award will be made
on a group of line items, a domestic offer means an offer
where the proposed price of the domestic end products
exceeds 50 percent of the total proposed price of the group.

“Eligible offer” means an offer of an eligible product.
When the solicitation specifies that award will be made on a
group of line items, an eligible offer means a foreign offer
where the combined proposed price of the eligible products
and the domestic end products exceeds 50 percent of the total
proposed price of the group. 

“Eligible product” means a foreign end product or service
that, due to applicability of a trade agreement to a particular
acquisition, is not subject to discriminatory treatment.

“End product” means those articles, materials, and sup-
plies to be acquired for public use.

“Free Trade Agreement country” means Canada, Chile,
Mexico, or Singapore.

“Free Trade Agreement country end product” means an
article that—

Aruba Kiribati
Austria Korea, Republic of
Bangladesh Latvia
Belgium Lesotho
Benin Liechtenstein
Bhutan Lithuania
Botswana Luxembourg
Burkina Faso Malawi
Burundi Maldives
Canada Mali
Cape Verde Malta
Central African Mozambique

Republic Nepal
Chad Netherlands
Comoros Niger
Cyprus Norway
Czech Republic Poland
Denmark Portugal
Djibouti Rwanda
Equatorial Guinea Sao Tome and Principe
Estonia Sierra Leone
Finland Singapore
France Slovak Republic
Gambia Slovenia
Germany Somalia
Greece Spain
Guinea Sweden
Guinea-Bissau Switzerland
Haiti Tanzania U.R.
Hong Kong Togo
Hungary Tuvalu
Iceland Uganda
Ireland United Kingdom
Israel Vanuatu
Italy Western Samoa
Japan Yemen
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(1) Is wholly the growth, product, or manufacture of a
Free Trade Agreement (FTA) country; or

(2) In the case of an article that consists in whole or in
part of materials from another country, has been substantially
transformed in an FTA country into a new and different article
of commerce with a name, character, or use distinct from that
of the article or articles from which it was transformed. The
term refers to a product offered for purchase under a supply
contract, but for purposes of calculating the value of the end
product, includes services (except transportation services)
incidental to the article, provided that the value of those inci-
dental services does not exceed that of the article itself.

“Foreign construction material” means a construction
material other than a domestic construction material.

“Foreign contractor” means a contractor or subcontractor
organized or existing under the laws of a country other than
the United States.

“Foreign end product” means an end product other than a
domestic end product.

“Foreign offer” means any offer other than a domestic
offer.

“Israeli end product” means an article that—
(1) Is wholly the growth, product, or manufacture of

Israel; or 
(2) In the case of an article that consists in whole or in

part of materials from another country, has been substantially
transformed in Israel into a new and different article of com-
merce with a name, character, or use distinct from that of the
article or articles from which it was transformed.

“Noneligible offer” means an offer of a noneligible prod-
uct.

“Noneligible product” means a foreign end product that is
not an eligible product.

“Sanctioned European Union country construction” means
construction to be performed in a sanctioned European Union
member state.

“Sanctioned European Union country end product” means
an article that—

(1) Is wholly the growth, product, or manufacture of a
sanctioned European Union (EU) member state; or 

(2) In the case of an article that consists in whole or in
part of materials from another country, has been substantially
transformed in a sanctioned EU member state into a new and
different article of commerce with a name, character, or use
distinct from that of the article or articles from which it was
transformed. The term refers to a product offered for purchase
under a supply contract, but for purposes of calculating the
value of the end product includes services (except transporta-
tion services) incidental to the article, provided that the value
of these incidental services does not exceed that of the article
itself.

“Sanctioned European Union country services” means ser-
vices to be performed in a sanctioned European Union mem-
ber state.

“Sanctioned European Union member state” means Aus-
tria, Belgium, Denmark, Finland, France, Ireland, Italy, Lux-
embourg, the Netherlands, Sweden, or the United Kingdom.

“United States” means the 50 States, the District of Colum-
bia, and outlying areas.

“U.S.-made end product” means an article that is mined,
produced, or manufactured in the United States or that is sub-
stantially transformed in the United States into a new and dif-
ferent article of commerce with a name, character, or use
distinct from that of the article or articles from which it was
transformed.

Subpart 25.1—Buy American Act—Supplies

25.100  Scope of subpart.
This subpart implements the Buy American Act (41 U.S.C.

10a - 10d) and Executive Order 10582, December 17, 1954.
It applies to supplies acquired for use in the United States,
including supplies acquired under contracts set aside for small
business concerns, if—

(a) The supply contract exceeds the micro-purchase
threshold; or

(b) The supply portion of a contract for services that
involves the furnishing of supplies (e.g., lease) exceeds the
micro-purchase threshold.

25.101  General.
(a) The Buy American Act restricts the purchase of sup-

plies that are not domestic end products. For manufactured
end products, the Buy American Act uses a two-part test to
define a domestic end product.

(1) The article must be manufactured in the United
States; and 

(2) The cost of domestic components must exceed 50
percent of the cost of all the components.

(b) The Buy American Act applies to small business set-
asides. A manufactured product of a small business concern
is a U.S.-made end product, but is not a domestic end product
unless it meets the component test in paragraph (a)(2) of this
section.

(c) Exceptions that allow the purchase of a foreign end
product are listed at 25.103. The unreasonable cost exception
is implemented through the use of an evaluation factor
applied to low foreign offers that are not eligible offers. The
evaluation factor is not used to provide a preference for one
foreign offer over another. Evaluation procedures and exam-
ples are provided in Subpart 25.5.
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Subpart 37.6—Performance-Based 
Contracting

37.600  Scope of subpart.
This subpart prescribes policies and procedures for use of

performance-based contracting methods. 

37.601  General. 
(a) Performance-based contracting methods are intended

to ensure that required performance quality levels are
achieved and that total payment is related to the degree that
services performed or outcomes achieved meet contract stan-
dards.  Performance-based contracts or task orders—

(1) Describe the requirements in terms of results
required rather than the methods of performance of the work;

(2) Use measurable performance standards (i.e., in
terms of quality, timeliness, quantity, etc.) and quality assur-
ance surveillance plans (see 46.103(a) and 46.401(a));

(3) Specify procedures for reductions of fee or for
reductions to the price of a fixed-price contract when ser-
vices are not performed or do not meet contract requirements
(see 46.407); and

(4) Include performance incentives where appropriate.
(b) See 12.102(g) for the use of Part 12 procedures for

performance-based contracting.

37.602  Elements of performance-based contracting.

37.602-1  Statements of work.
(a) Generally, statements of work shall define require-

ments in clear, concise language identifying specific work to
be accomplished. Statements of work must be individually
tailored to consider the period of performance, deliverable
items, if any, and the desired degree of performance flexibil-
ity (see 11.106). In the case of task order contracts, the state-
ment of work for the basic contract need only define the
scope of the overall contract (see 16.504(a)(4)(iii)). The
statement of work for each task issued under a task order
contract shall comply with paragraph (b) of this subsection.
To achieve the maximum benefits of performance-based
contracting, task order contracts should be awarded on a
multiple award basis (see 16.504(c) and 16.505(b)).

(b) When preparing statements of work, agencies shall, to
the maximum extent practicable—

(1) Describe the work in terms of “what” is to be the
required output rather than either “how” the work is to be
accomplished or the number of hours to be provided (see
11.002(a)(2) and 11.101);

(2) Enable assessment of work performance against
measurable performance standards;

(3) Rely on the use of measurable performance stan-
dards and financial incentives in a competitive environment
to encourage competitors to develop and institute innovative
and cost-effective methods of performing the work; and

(4) Avoid combining requirements into a single acqui-
sition that is too broad for the agency or a prospective con-
tractor to manage effectively.

37.602-2  Quality assurance.
Agencies shall develop quality assurance surveillance

plans when acquiring services (see 46.103 and 46.401(a)).
These plans shall recognize the responsibility of the contrac-
tor (see 46.105) to carry out its quality control obligations
and shall contain measurable inspection and acceptance cri-
teria corresponding to the performance standards contained
in the statement of work. The quality assurance surveillance
plans shall focus on the level of performance required by the
statement of work, rather than the methodology used by the
contractor to achieve that level of performance.

37.602-3  Selection procedures.
Agencies shall use competitive negotiations when appro-

priate to ensure selection of services that offer the best value
to the Government, cost and other factors considered (see
15.304).

37.602-4  Contract type. 
Contract types most likely to motivate contractors to per-

form at optimal levels shall be chosen (see Subpart 16.1 and,
for research and development contracts, see 35.006). To the
maximum extent practicable, performance incentives, either
positive or negative or both, shall be incorporated into the
contract to encourage contractors to increase efficiency and
maximize performance (see Subpart 16.4). These incentives
shall correspond to the specific performance standards in the
quality assurance surveillance plan and shall be capable of
being measured objectively. Fixed-price contracts are gener-
ally appropriate for services that can be defined objectively
and for which the risk of performance is manageable (see
Subpart 16.1).

37.602-5  Follow-on and repetitive requirements.
When acquiring services that previously have been pro-

vided by contract, agencies shall rely on the experience
gained from the prior contract to incorporate performance-
based contracting methods to the maximum extent practica-
ble. This will facilitate the use of fixed-price contracts for
such requirements for services. (See 7.105 for requirement to
address performance-based contracting strategies in acquisi-
tion plans. See also 16.104(k).)

*       *       *       *       *       *
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Subpart 52.2—Text of Provisions and Clauses

52.200  Scope of subpart.
This subpart sets forth the text of all FAR provisions and

clauses (see 52.101(b)(1)) and gives a cross-reference to the
location in the FAR that prescribes the provision or clause.

52.201  [Reserved]

52.202[Reserved]52.202-1  Definitions. 
As prescribed in section 2.201, insert the following clause:

DEFINITIONS (JUNE 2004)

(a) “Agency head” or “head of the agency” means the Sec-
retary (Attorney General, Administrator, Governor, Chairper-
son, or other chief official, as appropriate) of the agency,
unless otherwise indicated, including any deputy or assistant
chief official of the executive agency.

(b) “Commercial component” means any component that
is a commercial item.

(c) “Commercial item” means—
(1) Any item, other than real property, that is of a type

customarily used by the general public or by non-governmen-
tal entities for purposes other than governmental purposes,
and that—

(i) Has been sold, leased, or licensed to the general
public; or

(ii) Has been offered for sale, lease, or license to the
general public;

(2) Any item that evolved from an item described in
paragraph (c)(1) of this clause through advances in technol-
ogy or performance and that is not yet available in the com-
mercial marketplace, but will be available in the commercial
marketplace in time to satisfy the delivery requirements under
a Government solicitation;

(3) Any item that would satisfy a criterion expressed in
paragraphs (c)(1) or (c)(2) of this clause, but for—

(i) Modifications of a type customarily available in
the commercial marketplace; or

(ii) Minor modifications of a type not customarily
available in the commercial marketplace made to meet Fed-
eral Government requirements.  “Minor” modifications
means modifications that do not significantly alter the non-
governmental function or essential physical characteristics of
an item or component, or change the purpose of a process.
Factors to be considered in determining whether a modifica-
tion is minor include the value and size of the modification
and the comparative value and size of the final product.  Dol-
lar values and percentages may be used as guideposts, but are
not conclusive evidence that a modification is minor;

(4) Any combination of items meeting the requirements
of paragraphs (c)(1), (2), (3), or (5) of this clause that are of a
type customarily combined and sold in combination to the
general public;

(5) Installation services, maintenance services, repair
services, training services, and other services if—

(i) Such services are procured for support of an item
referred to in paragraph (c)(1), (2), (3), or (4) of this defini-
tion, regardless of whether such services are provided by the
same source or at the same time as the item; and

(ii) The source of such services provides similar ser-
vices contemporaneously to the general public under terms
and conditions similar to those offered to the Federal Govern-
ment

(6) Services of a type offered and sold competitively in
substantial quantities in the commercial marketplace based on
established catalog or market prices for specific tasks per-
formed or specific outcomes to be achieved and under stan-
dard commercial terms and conditions.  This does not include
services that are sold based on hourly rates without an estab-
lished catalog or market price for a specific service performed
or a specific outcome to be achieved.  For purposes of these
services—

(i) “Catalog price” means a price included in a cata-
log, price list, schedule, or other form that is regularly main-
tained by the manufacturer or vendor, is either published or
otherwise available for inspection by customers, and states
prices at which sales are currently, or were last, made to a sig-
nificant number of buyers constituting the general public; and

(ii) “Market prices” means current prices that are
established in the course of ordinary trade between buyers and
sellers free to bargain and that can be substantiated through
competition or from sources independent of the offerors.

(7) Any item, combination of items, or service referred
to in paragraphs (c)(1) through (c)(6), notwithstanding the
fact that the item, combination of items, or service is trans-
ferred between or among separate divisions, subsidiaries, or
affiliates of a Contractor; or

(8) A nondevelopmental item, if the procuring agency
determines the item was developed exclusively at private
expense and sold in substantial quantities, on a competitive
basis, to multiple State and local Governments.

(d) “Component” means any item supplied to the Govern-
ment as part of an end item or of another component, except
that for use in 52.225-9, and 52.225-11 see the definitions in
52.225-9(a) and 52.225-11(a).

(e) “Contracting Officer” means a person with the author-
ity to enter into, administer, and/or terminate contracts and
make related determinations and findings.  The term includes
certain authorized representatives of the Contracting Officer
acting within the limits of their authority as delegated by the
Contracting Officer.

(f) “Nondevelopmental item” means—
(1) Any previously developed item of supply used

exclusively for governmental purposes by a Federal agency,
a State or local government, or a foreign government with
which the United States has a mutual defense cooperation
agreement;

1
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(2) Any item described in paragraph (f)(1) of this defi-
nition that requires only minor modification or modifications
of a type customarily available in the commercial market-
place in order to meet the requirements of the procuring
department or agency; or

(3) Any item of supply being produced that does not
meet the requirements of paragraph (f)(1) or (f)(2) solely
because the item is not yet in use.

(g) Except as otherwise provided in this contract, the term
“subcontracts” includes, but is not limited to, purchase orders
and changes and modifications to purchase orders under this
contract. 

(End of clause)

Alternate I (May 2001). If the contract is for personal ser-
vices; construction; architect-engineer services; or disman-
tling, demolition, or removal of improvements, delete
paragraph (g) of the basic clause.

52.203-1  [Reserved]

52.203-2  Certificate of Independent Price Determination. 
As prescribed in 3.103-1, insert the following provision. If

the solicitation is a Request for Quotations, the terms “Quo-
tation” and “Quoter” may be substituted for “Offer” and “Off-
eror.”

CERTIFICATE OF INDEPENDENT PRICE DETERMINATION  
(APR 1985)

(a) The offeror certifies that—
(1) The prices in this offer have been arrived at indepen-

dently, without, for the purpose of restricting competition, any
consultation, communication, or agreement with any other
offeror or competitor relating to—

(i) Those prices; 
(ii) The intention to submit an offer;, or 
(iii) The methods or factors used to calculate the

prices offered.
(2) The prices in this offer have not been and will not

be knowingly disclosed by the offeror, directly or indirectly,
to any other offeror or competitor before bid opening (in the
case of a sealed bid solicitation) or contract award (in the case
of a negotiated solicitation) unless otherwise required by law;
and

(3) No attempt has been made or will be made by the
offeror to induce any other concern to submit or not to submit
an offer for the purpose of restricting competition. 

(b) Each signature on the offer is considered to be a certi-
fication by the signatory that the signatory—

(1) Is the person in the offeror’s organization responsi-
ble for determining the prices being offered in this bid or pro-
posal, and that the signatory has not participated and will not
participate in any action contrary to paragraphs (a)(1) through
(a)(3) of this provision; or

(2)(i) Has been authorized, in writing, to act as agent for
the following principals in certifying that those principals

have not participated, and will not participate in any action
contrary to paragraphs (a)(1) through (a)(3) of this provision
____________________ [insert full name of person(s) in the
offeror’s organization responsible for determining the prices
offered in this bid or proposal, and the title of his or her posi-
tion in the offeror’s organization];

(ii) As an authorized agent, does certify that the prin-
cipals named in subdivision (b)(2)(i) of this provision have
not participated, and will not participate, in any action con-
trary to paragraphs (a)(1) through (a)(3) of this provision; and

(iii) As an agent, has not personally participated, and
will not participate, in any action contrary to paragraphs
(a)(1) through (a)(3) of this provision. 

(c) If the offeror deletes or modifies paragraph (a)(2) of
this provision, the offeror must furnish with its offer a signed
statement setting forth in detail the circumstances of the dis-
closure.

(End of provision)

52.203-3  Gratuities. 
As prescribed in 3.202, insert the following clause:

GRATUITIES (APR 1984)

(a) The right of the Contractor to proceed may be termi-
nated by written notice if, after notice and hearing, the agency
head or a designee determines that the Contractor, its agent,
or another representative—

(1) Offered or gave a gratuity (e.g., an entertainment or
gift) to an officer, official, or employee of the Government;
and

(2) Intended, by the gratuity, to obtain a contract or
favorable treatment under a contract. 

(b) The facts supporting this determination may be
reviewed by any court having lawful jurisdiction. 

(c) If this contract is terminated under paragraph (a) of this
clause, the Government is entitled—

(1) To pursue the same remedies as in a breach of the
contract; and

(2) In addition to any other damages provided by law,
to exemplary damages of not less than 3 nor more than 10
times the cost incurred by the Contractor in giving gratuities
to the person concerned, as determined by the agency head or
a designee. (This paragraph (c)(2) is applicable only if this
contract uses money appropriated to the Department of
Defense.)

(d) The rights and remedies of the Government provided
in this clause shall not be exclusive and are in addition to any
other rights and remedies provided by law or under this con-
tract.

(End of clause) 

52.203-4  [Reserved]

52.203-5  Covenant Against Contingent Fees. 
As prescribed in 3.404, insert the following clause:
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itation provision, contract clause (e.g., 52.232-33, Payment
by Electronic Funds Transfer—Central Contractor Registra-
tion, or 52.232-34, Payment by Electronic Funds Transfer—
Other Than Central Contractor Registration), or applicable
agency procedures.

(C) EFT banking information is not required if
the Government waived the requirement to pay by EFT.

(2) Invoices will be handled in accordance with the
Prompt Payment Act (31 U.S.C. 3903) and Office of Manage-
ment and Budget (OMB) prompt payment regulations at 5
CFR part 1315. 

(h) Patent indemnity.  The Contractor shall indemnify the
Government and its officers, employees and agents against
liability, including costs, for actual or alleged direct or con-
tributory infringement of, or inducement to infringe, any
United States or foreign patent, trademark or copyright, aris-
ing out of the performance of this contract, provided the Con-
tractor is reasonably notified of such claims and proceedings.

(i) Payment.—(1) Items accepted.  Payment shall be made
for items accepted by the Government that have been deliv-
ered to the delivery destinations set forth in this contract.

(2) Prompt payment.  The Government will make pay-
ment in accordance with the Prompt Payment Act (31 U.S.C.
3903) and prompt payment regulations at 5 CFR part 1315.

(3) Electronic Funds Transfer (EFT).  If the Govern-
ment makes payment by EFT, see 52.212-5(b) for the appro-
priate EFT clause.

(4) Discount.  In connection with any discount offered
for early payment, time shall be computed from the date of
the invoice.  For the purpose of computing the discount
earned, payment shall be considered to have been made on the
date which appears on the payment check or the specified
payment date if an electronic funds transfer payment is made.

(5) Overpayments.  If the Contractor becomes aware of
a duplicate contract financing or invoice payment or that the
Government has otherwise overpaid on a contract financing
or invoice payment, the Contractor shall immediately notify
the Contracting Officer and request instructions for disposi-
tion of the overpayment.

(j) Risk of loss.  Unless the contract specifically provides
otherwise, risk of loss or damage to the supplies provided
under this contract shall remain with the Contractor until, and
shall pass to the Government upon:

(1) Delivery of the supplies to a carrier, if transportation
is f.o.b. origin; or

(2) Delivery of the supplies to the Government at the
destination specified in the contract, if transportation is f.o.b.
destination.

(k) Taxes.  The contract price includes all applicable Fed-
eral, State, and local taxes and duties.  

(l) Termination for the Government’s convenience.  The
Government reserves the right to terminate this contract, or

any part hereof, for its sole convenience.  In the event of such
termination, the Contractor shall immediately stop all work
hereunder and shall immediately cause any and all of its sup-
pliers and subcontractors to cease work.  Subject to the terms
of this contract, the Contractor shall be paid a percentage of
the contract price reflecting the percentage of the work per-
formed prior to the notice of termination, plus reasonable
charges the Contractor can demonstrate to the satisfaction of
the Government using its standard record keeping system,
have resulted from the termination.  The Contractor shall not
be required to comply with the cost accounting standards or
contract cost principles for this purpose.  This paragraph does
not give the Government any right to audit the Contractor’s
records.  The Contractor shall not be paid for any work per-
formed or costs incurred which reasonably could have been
avoided.

(m) Termination for cause.  The Government may termi-
nate this contract, or any part hereof, for cause in the event of
any default by the Contractor, or if the Contractor fails to
comply with any contract terms and conditions, or fails to pro-
vide the Government, upon request, with adequate assurances
of future performance.  In the event of termination for cause,
the Government shall not be liable to the Contractor for any
amount for supplies or services not accepted, and the Contrac-
tor shall be liable to the Government for any and all rights and
remedies provided by law.  If it is determined that the Gov-
ernment improperly terminated this contract for default, such
termination shall be deemed a termination for convenience. 

(n) Title.  Unless specified elsewhere in this contract, title
to items furnished under this contract shall pass to the Gov-
ernment upon acceptance, regardless of when or where the
Government takes physical possession.

(o) Warranty.  The Contractor warrants and implies that the
items delivered hereunder are merchantable and fit for use for
the particular purpose described in this contract.

(p) Limitation of liability.  Except as otherwise provided by
an express warranty, the Contractor will not be liable to the
Government for consequential damages resulting from any
defect or deficiencies in accepted items.

(q) Other compliances.  The Contractor shall comply with
all applicable Federal, State and local laws, executive orders,
rules and regulations applicable to its performance under this
contract.

(r) Compliance with laws unique to Government contracts.
The Contractor agrees to comply with 31 U.S.C. 1352 relat-
ing to limitations on the use of appropriated funds to influence
certain Federal contracts; 18 U.S.C. 431 relating to officials
not to benefit; 40 U.S.C. 327, et seq., Contract Work Hours
and Safety Standards Act; 41 U.S.C. 51-58, Anti-Kickback
Act of 1986; 41 U.S.C. 265 and 10 U.S.C. 2409 relating to
whistleblower protections; 49 U.S.C. 40118, Fly American;
and 41 U.S.C. 423 relating to procurement integrity.

(FAC 2001–24) 33



52.212-5 FEDERAL ACQUISITION REGULATION

52.2-

(s) Order of precedence.  Any inconsistencies in this solic-
itation or contract shall be resolved by giving precedence in
the following order: 

(1) The schedule of supplies/services. 
(2) The Assignments, Disputes, Payments, Invoice,

Other Compliances, and Compliance with Laws Unique to
Government Contracts paragraphs of this clause. 

(3) The clause at 52.212-5. 
(4) Addenda to this solicitation or contract, including

any license agreements for computer software. 
(5) Solicitation provisions if this is a solicitation. 
(6) Other paragraphs of this clause. 
(7) The Standard Form 1449.
(8) Other documents, exhibits, and attachments.
(9) The specification.

(t) Central Contractor Registration (CCR). (1) Unless
exempted by an addendum to this contract, the Contractor
is responsible during performance and through final pay-
ment of any contract for the accuracy and completeness of
the data within the CCR database, and for any liability
resulting from the Government’s reliance on inaccurate or
incomplete data.  To remain registered in the CCR data-
base after the initial registration, the Contractor is required
to review and update on an annual basis from the date of
initial registration or subsequent updates its information in
the CCR database to ensure it is current, accurate and com-
plete.  Updating information in the CCR does not alter the
terms and conditions of this contract and is not a substitute
for a properly executed contractual document. 

(2)(i) If a Contractor has legally changed its business
name, “doing business as” name, or division name (which-
ever is shown on the contract), or has transferred the assets
used in performing the contract, but has not completed the
necessary requirements regarding novation and change-of-
name agreements in FAR Subpart 42.12, the Contractor shall
provide the responsible Contracting Officer a minimum of
one business day’s written notification of its intention to (A)
change the name in the CCR database; (B) comply with the
requirements of Subpart 42.12; and (C) agree in writing to the
timeline and procedures specified by the responsible Con-
tracting Officer.  The Contractor must provide with the noti-
fication sufficient documentation to support the legally
changed name.

(ii) If the Contractor fails to comply with the require-
ments of paragraph (t)(2)(i) of this clause, or fails to perform
the agreement at paragraph (t)(2)(i)(C) of this clause, and, in
the absence of a properly executed novation or change-of-
name agreement, the CCR information that shows the Con-
tractor to be other than the Contractor indicated in the contract
will be considered to be incorrect information within the
meaning of the “Suspension of Payment” paragraph of the
electronic funds transfer (EFT) clause of this contract.

(3) The Contractor shall not change the name or address
for EFT payments or manual payments, as appropriate, in the
CCR record to reflect an assignee for the purpose of assign-
ment of claims (see Subpart 32.8, Assignment of Claims).
Assignees shall be separately registered in the CCR database.
Information provided to the Contractor’s CCR record that
indicates payments, including those made by EFT, to an ulti-
mate recipient other than that Contractor will be considered
to be incorrect information within the meaning of the “Sus-
pension of payment” paragraph of the EFT clause of this con-
tract.

(4) Offerors and Contractors may obtain information on
registration and annual confirmation requirements via the
internet at http://www.ccr.gov or by calling 1-888-227-2423
or 269-961-5757.

(End of clause)

52.212-5  Contract Terms and Conditions Required to
Implement Statutes or Executive Orders—
Commercial Items.
As prescribed in 12.301(b)(4), insert the following clause:

CONTRACT TERMS AND CONDITIONS REQUIRED TO 
IMPLEMENT STATUTES OR EXECUTIVE ORDERS—

COMMERCIAL ITEMS (JUNE 2004)

(a) The Contractor shall comply with the following Fed-
eral Acquisition Regulation (FAR) clause, which is incorpo-
rated in this contract by reference, to implement provisions of
law or Executive orders applicable to acquisitions of commer-
cial items: 52.233-3, Protest after Award (AUG 1996) (31
U.S.C. 3553).

(b) The Contractor shall comply with the FAR clauses in
this paragraph (b) that the Contracting Officer has indicated
as being incorporated in this contract by reference to imple-
ment provisions of law or Executive orders applicable to
acquisitions of commercial items:

[Contracting Officer check as appropriate.]

__ (1) 52.203-6, Restrictions on Subcontractor Sales to
the Government (JUL 1995), with Alternate I (OCT 1995) (41
U.S.C. 253g and 10 U.S.C. 2402).

__ (2) 52.219-3, Notice of Total HUBZone Set-Aside
(JAN 1999) (15 U.S.C. 657a).

__ (3) 52.219-4, Notice of Price Evaluation Preference
for HUBZone Small Business Concerns (JAN 1999) (if the
offeror elects to waive the preference, it shall so indicate in its
offer) (15 U.S.C. 657a).

__ (4)(i) 52.219-5, Very Small Business Set-Aside
(JUNE 2003) (Pub. L. 103-403, section 304, Small Business
Reauthorization and Amendments Act of 1994).

__ (ii) Alternate I (MAR 1999) of 52.219-5.
__ (iii) Alternate II (JUNE 2003) of 52.219-5.
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__ (5)(i) 52.219-6, Notice of Total Small Business Set-
Aside (JUNE 2003) (15 U.S.C. 644).

__ (ii) Alternate I (OCT 1995) of 52.219-6.
__ (iii) Alternate II (MAR 2004) of 52.219-6.

__ (6)(i) 52.219-7, Notice of Partial Small Business
Set-Aside (JUNE 2003) (15 U.S.C. 644).

__ (ii) Alternate I (OCT 1995) of 52.219-7.
__ (iii) Alternate II (MAR 2004) of 52.219-7.

__ (7) 52.219-8, Utilization of Small Business
Concerns (MAY 2004) (15 U.S.C. 637(d)(2) and (3)).

__ (8)(i) 52.219-9, Small Business Subcontracting
Plan (JAN 2002) (15 U.S.C. 637(d)(4).

__ (ii) Alternate I (OCT 2001) of 52.219-9.
__ (iii) Alternate II (OCT 2001) of 52.219-9.

__ (9) 52.219-14, Limitations on Subcontracting (DEC
1996) (15 U.S.C. 637(a)(14)).

__ (10)(i) 52.219-23, Notice of Price Evaluation
Adjustment for Small Disadvantaged Business Concerns
(JUNE 2003) (Pub. L. 103-355, section 7102, and 10 U.S.C.
2323) (if the offeror elects to waive the adjustment, it shall
so indicate in its offer).

__ (ii) Alternate I (JUNE 2003) of 52.219-23.
__ (11) 52.219-25, Small Disadvantaged Business

Participation Program—Disadvantaged Status and Reporting
(OCT 1999) (Pub. L. 103-355, section 7102, and 10 U.S.C.
2323).

__ (12) 52.219-26, Small Disadvantaged Business
Participation Program—Incentive Subcontracting (OCT
2000) (Pub. L. 103-355, section 7102, and 10 U.S.C. 2323).

__ (13) 52.219-27, Notice of Total Service-Disabled
Veteran-Owned Small Business Set-Aside (May 2004).

__ (14) 52.222-3, Convict Labor (JUNE 2003) (E.O.
11755).

__ (15) 52.222-19, Child Labor—Cooperation with
Authorities and Remedies (JUNE 2004) (E.O. 13126).

__ (16) 52.222-21, Prohibition of Segregated Facilities
(FEB 1999).

__ (17) 52.222-26, Equal Opportunity (APR 2002)
(E.O. 11246).

__ (18) 52.222-35, Equal Opportunity for Special
Disabled Veterans, Veterans of the Vietnam Era, and Other
Eligible Veterans (DEC 2001) (38 U.S.C. 4212).

__ (19) 52.222-36, Affirmative Action for Workers
with Disabilities (JUN 1998) (29 U.S.C. 793).

__ (20) 52.222-37, Employment Reports on Special
Disabled Veterans, Veterans of the Vietnam Era, and Other
Eligible Veterans (DEC 2001) (38 U.S.C. 4212).

__ (21)(i) 52.223-9, Estimate of Percentage of Recov-
ered Material Content for EPA-Designated Products (AUG
2000) (42 U.S.C. 6962(c)(3)(A)(ii)).

__ (ii) Alternate I (AUG 2000) of 52.223-9
(42 U.S.C. 6962(i)(2)(C)).

__ (22) 52.225-1, Buy American Act—Supplies (JUNE
2003) (41 U.S.C. 10a-10d).

__ (23)(i) 52.225-3, Buy American Act—Free Trade
Agreements—Israeli Trade Act (JAN 2004) (41 U.S.C. 10a-
10d, 19 U.S.C. 3301 note, 19 U.S.C. 2112 note, Pub. L. 108-
77, 108-78).

__ (ii) Alternate I (JAN 2004) of 52.225-3.
__ (iii) Alternate II (JAN 2004) of 52.225-3.

__ (24) 52.225-5, Trade Agreements (JUNE 2004)
(19 U.S.C. 2501, et seq., 19 U.S.C. 3301 note).

__ (25) 52.225-13, Restrictions on Certain Foreign
Purchases (DEC 2003) (E.o.s, proclamations, and statutes
administered by the Office of Foreign Assets Control of the
Department of the Treasury).

__ (26) 52.225-15, Sanctioned European Union
Country End Products (FEB 2000) (E.O. 12849).

__ (27) 52.225-16, Sanctioned European Union
Country Services (FEB 2000) (E.O. 12849).

__ (28) 52.232-29, Terms for Financing of Purchases of
Commercial Items (FEB 2002) (41 U.S.C. 255(f), 10 U.S.C.
2307(f)).

__ (29) 52.232-30, Installment Payments for
Commercial Items (OCT 1995) (41 U.S.C. 255(f), 10 U.S.C.
2307(f)).

__ (30) 52.232-33, Payment by Electronic Funds
Transfer—Central Contractor Registration (OCT 2003)
(31 U.S.C. 3332).

__ (31) 52.232-34, Payment by Electronic Funds
Transfer—Other than Central Contractor Registration (MAY
1999) (31 U.S.C. 3332).

__ (32) 52.232-36, Payment by Third Party (MAY
1999) (31 U.S.C. 3332).

__ (33) 52.239-1, Privacy or Security Safeguards (AUG
1996) (5 U.S.C. 552a).

__ (34)(i) 52.247-64, Preference for Privately Owned
U.S.-Flag Commercial Vessels (APR 2003) (46 U.S.C. Appx
1241 and 10 U.S.C. 2631).

__ (ii) Alternate I (APR 1984) of 52.247-64.
(c) The Contractor shall comply with the FAR clauses in

this paragraph (c), applicable to commercial services, that the
Contracting Officer has indicated as being incorporated in
this contract by reference to implement provisions of law or
Executive orders applicable to acquisitions of commercial
items:

[Contracting Officer check as appropriate.]
__ (1) 52.222-41, Service Contract Act of 1965, as

Amended (MAY 1989) (41 U.S.C. 351, et seq.).
__ (2) 52.222-42, Statement of Equivalent Rates for

Federal Hires (MAY 1989) (29 U.S.C. 206 and 41 U.S.C. 351,
et seq.).

__ (3) 52.222-43, Fair Labor Standards Act and Service
Contract Act—Price Adjustment (Multiple Year and Option
Contracts) (MAY 1989) (29 U.S.C. 206 and 41 U.S.C. 351, et
seq.).
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__ (4) 52.222-44, Fair Labor Standards Act and Service
Contract Act—Price Adjustment (FEB 2002) (29 U.S.C. 206
and 41 U.S.C. 351, et seq.).

__ (5) 52.222-47, SCA Minimum Wages and Fringe
Benefits Applicable to Successor Contract Pursuant to
Predecessor Contractor Collective Bargaining Agreements
(CBA) (MAY 1989) (41 U.S.C. 351, et seq.).

(d) Comptroller General Examination of Record.  The
Contractor shall comply with the provisions of this paragraph
(d) if this contract was awarded using other than sealed bid,
is in excess of the simplified acquisition threshold, and does
not contain the clause at 52.215-2, Audit and Records—
Negotiation.

(1) The Comptroller General of the United States, or an
authorized representative of the Comptroller General, shall
have access to and right to examine any of the Contractor’s
directly pertinent records involving transactions related to
this contract.

(2) The Contractor shall make available at its offices at
all reasonable times the records, materials, and other evidence
for examination, audit, or reproduction, until 3 years after
final payment under this contract or for any shorter period
specified in FAR Subpart 4.7, Contractor Records Retention,
of the other clauses of this contract.  If this contract is com-
pletely or partially terminated, the records relating to the work
terminated shall be made available for 3 years after any result-
ing final termination settlement.  Records relating to appeals
under the disputes clause or to litigation or the settlement of
claims arising under or relating to this contract shall be made
available until such appeals, litigation, or claims are finally
resolved.

(3) As used in this clause, records include books, docu-
ments, accounting procedures and practices, and other data,
regardless of type and regardless of form.  This does not
require the Contractor to create or maintain any record that the
Contractor does not maintain in the ordinary course of busi-
ness or pursuant to a provision of law.

(e)(1) Notwithstanding the requirements of the clauses in
paragraphs (a), (b), (c), and (d) of this clause, the Contractor
is not required to flow down any FAR clause, other than those
in paragraphs (i) through (vi) of this paragraph in a subcon-
tract for commercial items. Unless otherwise indicated below,
the extent of the flow down shall be as required by the
clause—

(i) 52.219-8, Utilization of Small Business Concerns
(MAY 2004) (15 U.S.C. 637(d)(2) and (3)), in all subcontracts
that offer further subcontracting opportunities. If the subcon-
tract (except subcontracts to small business concerns)
exceeds $500,000 ($1,000,000 for construction of any public
facility), the subcontractor must include 52.219-8 in lower
tier subcontracts that offer subcontracting opportunities.

(ii) 52.222-26, Equal Opportunity (APR 2002) (E.O.
11246).

(iii) 52.222-35, Equal Opportunity for Special Dis-
abled Veterans, Veterans of the Vietnam Era, and Other Eligi-
ble Veterans (DEC 2001) (38 U.S.C. 4212).

(iv) 52.222-36, Affirmative Action for Workers with
Disabilities (JUNE 1998) (29 U.S.C. 793).

(v) 52.222-41, Service Contract Act of 1965, as
Amended (MAY 1989), flow down required for all subcon-
tracts subject to the Service Contract Act of 1965 (41 U.S.C.
351, et seq.).

(vi) 52.247-64, Preference for Privately Owned
U.S.-Flag Commercial Vessels (APR 2003) (46 U.S.C. Appx
1241 and 10 U.S.C. 2631). Flow down required in accordance
with paragraph (d) of FAR clause 52.247-64.

(2) While not required, the contractor may include in its
subcontracts for commercial items a minimal number of addi-
tional clauses necessary to satisfy its contractual obligations.

(End of clause)

Alternate I (Feb 2000).  As prescribed in 12.301(b)(4),
delete paragraph (d) from the basic clause, redesignate para-
graph (e) as paragraph (d), and revise the reference to “para-
graphs (a), (b), (c), or (d) of this clause” in the redesignated
paragraph (d) to read “paragraphs (a), (b), and (c) of this
clause”.

52.213-1  Fast Payment Procedure.
As prescribed in 13.404, insert the following clause: 

FAST PAYMENT PROCEDURE (FEB 1998)

(a) General. The Government will pay invoices based on
the Contractor's delivery to a post office or common carrier
(or, if shipped by other means, to the point of first receipt by
the Government).

(b) Responsibility for supplies. (1) Title to the supplies
passes to the Government upon delivery to—

(i) A post office or common carrier for shipment to
the specific destination; or

(ii) The point of first receipt by the Government, if
shipment is by means other than Postal Service or common
carrier.

(2) Notwithstanding any other provision of the contract,
order, or blanket purchase agreement, the Contractor shall—

(i) Assume all responsibility and risk of loss for sup-
plies not received at destination, damaged in transit, or not
conforming to purchase requirements; and 

(ii) Replace, repair, or correct those supplies
promptly at the Contractor's expense, if instructed to do so by
the Contracting Officer within 180 days from the date title to
the supplies vests in the Government.

(c) Preparation of invoice. (1) Upon delivery to a post
office or common carrier (or, if shipped by other means, the
point of first receipt by the Government), the Contractor
shall—
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(i) Prepare an invoice as provided in this contract,
order, or blanket purchase agreement; and

(ii) Display prominently on the invoice “FAST
PAY.”

(2) If the purchase price excludes the cost of transpor-
tation, the Contractor shall enter the prepaid shipping cost on
the invoice as a separate item.  The Contractor shall not
include the cost of parcel post insurance.  If transportation
charges are stated separately on the invoice, the Contractor
shall retain related paid freight bills or other transportation
billings paid separately for a period of 3 years and shall fur-
nish the bills to the Government upon request.

(3) If this contract, order, or blanket purchase agree-
ment requires the preparation of a receiving report, the Con-
tractor shall prepare the receiving report on the prescribed
form or, alternatively, shall include the following information
on the invoice, in addition to that required in paragraph (c)(1)
of this clause:

(i) A statement in prominent letters “NO RECEIV-
ING REPORT PREPARED.”

(ii) Shipment number.
(iii) Mode of shipment.
(iv) At line item level— 

(A) National stock number and/or manufacturer's
part number;

(B) Unit of measure;
(C) Ship-To Point;
(D) Mark-For Point, if in the contract; and
(E) FEDSTRIP/MILSTRIP document number, if

in the contract.
(4) If this contract, order, or blanket purchase agree-

ment does not require preparation of a receiving report on a
prescribed form, the Contractor shall include on the invoice
the following information at the line item level, in addition to
that required in paragraph (c)(1) of this clause:

(i) Ship-To Point.
(ii) Mark-For Point.
(iii) FEDSTRIP/MILSTRIP document number, if in

the contract.
(5) Where a receiving report is not required, the Con-

tractor shall include a copy of the invoice in each shipment.
(d) Certification of invoice.  The Contractor certifies by

submitting an invoice to the Government that the supplies
being billed to the Government have been shipped or deliv-
ered in accordance with shipping instructions issued by the
ordering officer, in the quantities shown on the invoice, and
that the supplies are in the quantity and of the quality desig-
nated by the contract, order, or blanket purchase agreement.

(e) Fast pay container identification.  The Contractor shall
mark all outer shipping containers “FAST PAY.” 

(End of clause)

52.213-2  Invoices. 
As prescribed in 13.302-5(b), insert the following clause: 

INVOICES (APR 1984)

The Contractor’s invoices must be submitted before pay-
ment can be made. The Contractor will be paid on the basis
of the invoice, which must state—

(a) The starting and ending dates of the subscription deliv-
ery; and 

(b) Either that orders have been placed in effect for the
addressees required, or that the orders will be placed in effect
upon receipt of payment.

(End of clause)

52.213-3  Notice to Supplier. 
As prescribed in 13.302-5(c), insert the following clause:

NOTICE TO SUPPLIER (APR 1984)

This is a firm order ONLY if your price does not exceed
the maximum line item or total price in the Schedule. Submit
invoices to the Contracting Officer. If you cannot perform in
exact accordance with this order, WITHHOLD PERFORMANCE,
and notify the Contracting Officer immediately, giving your
quotation.

(End of clause)

52.213-4  Terms and Conditions—Simplified Acquisitions
(Other Than Commercial Items).
As prescribed in 13.302-5(d), insert the following clause:

TERMS AND CONDITIONS—SIMPLIFIED ACQUISITIONS 
(OTHER THAN COMMERCIAL ITEMS) (JUNE 2004)

(a) The Contractor shall comply with the following Fed-
eral Acquisition Regulation (FAR) clauses that are incorpo-
rated by reference:

(1) The clauses listed below implement provisions of
law or Executive order:

(i) 52.222-3, Convict Labor (JUNE 2003) (E.O.
11755).

(ii) 52.222-21, Prohibition of Segregated Facilities
(FEB 1999) (E.O. 11246).

(iii) 52.222-26, Equal Opportunity (APR 2002) (E.O.
11246).

(iv) 52.225-13, Restrictions on Certain Foreign Pur-
chases (DEC 2003) (E.o.s, proclamations, and statutes admin-
istered by the Office of Foreign Assets Control of the
Department of the Treasury).

(v) 52.233-3, Protest After Award (AUG 1996)
(31 U.S.C. 3553).

(2) Listed below are additional clauses that apply:
(i) 52.232-1, Payments (APR 1984).
(ii) 52.232-8, Discounts for Prompt Payment (FEB

2002).
(iii) 52.232-11, Extras (APR 1984).
(iv) 52.232-25, Prompt Payment (OCT 2003).
(v) 52.233-1, Disputes (JULY 2002).
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(vi) 52.244-6, Subcontracts for Commercial Items
(MAY 2004).

(vii) 52.253-1, Computer Generated Forms
(JAN 1991).

(b) The Contractor shall comply with the following FAR
clauses, incorporated by reference, unless the circumstances
do not apply:

(1) The clauses listed below implement provisions of
law or Executive order:

(i) 52.222-19, Child Labor—Cooperation with
Authorities and Remedies (JUNE 2004) (E.O. 13126).
(Applies to contracts for supplies exceeding the micro-pur-
chase threshold.)

(ii) 52.222-20, Walsh-Healey Public Contracts Act
(DEC 1996) (41 U.S.C. 35-45) (Applies to supply contracts
over $10,000 in the United States, Puerto Rico, or the U.S.
Virgin Islands).

(iii) 52.222-35, Equal Opportunity for Special Dis-
abled Veterans, Veterans of the Vietnam Era, and Other Eligi-
ble Veterans (DEC 2001) (38 U.S.C. 4212) (Applies to
contracts of $25,000 or more).

(iv) 52.222-36, Affirmative Action for Workers with
Disabilities (JUNE 1998) (29 U.S.C. 793). (Applies to con-
tracts over $10,000, unless the work is to be performed out-
side the United States by employees recruited outside the
United States.) (For purposes of this clause, United States
includes the 50 States, the District of Columbia, Puerto Rico,
the Northern Mariana Islands, American Samoa, Guam, the
U.S. Virgin Islands, and Wake Island.)

(v) 52.222-37, Employment Reports on Special Dis-
abled Veterans, Veterans of the Vietnam Era, and Other Eligi-
ble Veterans (DEC 2001) (38 U.S.C. 4212) (Applies to
contracts of $25,000 or more). 

(vi) 52.222-41, Service Contract Act of 1965, As
Amended (MAY 1989) (41 U.S.C. 351, et seq.) (Applies to
service contracts over $2,500 that are subject to the Service
Contract Act and will be performed in the United States,
District of Columbia, Puerto Rico, the Northern Mariana
Islands, American Samoa, Guam, the U.S. Virgin Islands,
Johnston Island, Wake Island, or the outer continental shelf
lands).

(vii) 52.223-5, Pollution Prevention and Right-to-
Know Information (AUG 2003) (E.O. 13148) (Applies to ser-
vices performed on Federal facilities).

(viii) 52.225-1, Buy American Act—Supplies (JUNE
2003) (41 U.S.C. 10a-10d) (Applies to contracts for supplies,
and to contracts for services involving the furnishing of sup-
plies, for use in the United States or its outlying areas, if the
value of the supply contract or supply portion of a service con-
tract exceeds the micro-purchase threshold and the acquisi-
tion—

(A) Is set aside for small business concerns; or
(B) Cannot be set aside for small business con-

cerns (see 19.502-2), and does not exceed $25,000).
(ix) 52.232-33, Payment by Electronic Funds Trans-

fer—Central Contractor Registration (OCT 2003).  (Applies
when the payment will be made by electronic funds transfer
(EFT) and the payment office uses the Central Contractor
Registration (CCR) database as its source of EFT informa-
tion.)

(x) 52.232-34, Payment by Electronic Funds Trans-
fer—Other than Central Contractor Registration (May 1999).
(Applies when the payment will be made by EFT and the pay-
ment office does not use the CCR database as its source of
EFT information.)

(xi) 52.247-64, Preference for Privately Owned
U.S.-Flag Commercial Vessels (APR 2003) (46 U.S.C. Appx
1241). (Applies to supplies transported by ocean vessels
(except for the types of subcontracts listed at 47.504(d).)

(2) Listed below are additional clauses that may
apply:

(i) 52.209-6, Protecting the Government's Interest
When Subcontracting with Contractors Debarred, Sus-
pended, or Proposed for Debarment (JULY 1995) (Applies to
contracts over $25,000).

(ii) 52.211-17, Delivery of Excess Quantities
(SEPT 1989) (Applies to fixed-price supplies).

(iii) 52.247-29, F.o.b. Origin (JUNE 1988) (Applies
to supplies if delivery is f.o.b. origin).

(iv) 52.247-34, F.o.b. Destination (NOV 1991)
(Applies to supplies if delivery is f.o.b. destination).

(c) FAR 52.252-2, Clauses Incorporated by Reference
(FEB 1998).  This contract incorporates one or more clauses
by reference, with the same force and effect as if they were
given in full text.  Upon request, the Contracting Officer
will make their full text available.  Also, the full text of a
clause may be accessed electronically at this/these
address(es):
___________________________________________
___________________________________________

[Insert one or more Internet addresses]

(d) Inspection/Acceptance.  The Contractor shall tender for
acceptance only those items that conform to the requirements
of this contract.  The Government reserves the right to inspect
or test any supplies or services that have been tendered for
acceptance.  The Government may require repair or replace-
ment of nonconforming supplies or reperformance of noncon-
forming services at no increase in contract price.  The
Government must exercise its postacceptance rights—
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(6) Compliance with Copeland Act Requirements at
52.222-10.

(7) Subcontracts (Labor Standards) at 52.222-11.
(8) Contract Termination—Debarment at 52.222-12.
(9) Compliance with Davis-Bacon and Related Act

Regulations at 52.222-13.
(10) Disputes Concerning Labor Standards at

52.222-14.
(11) Certification of Eligibility at 52.222-15.

(b) Upon determination by the Contracting Officer that the
Davis-Bacon Act is applicable to any item of work to be per-
formed hereunder, a determination of the prevailing wage
rates shall be incorporated into the contract by modification.

(c) No construction, alteration, or repair (including paint-
ing and decorating) of public buildings or public works shall
be performed under this contract without incorporation of the
wage determination unless the Contracting Officer authorizes
the start of work because of unusual or emergency situations,
in which case the wage determination shall be incorporated as
soon as possible and made retroactive to the start of the work. 

(End of clause)

52.222-18  Certification Regarding Knowledge of Child
Labor for Listed End Products.
As prescribed in 22.1505(a), insert the following provi-

sion:

CERTIFICATION REGARDING KNOWLEDGE OF CHILD 
LABOR FOR LISTED END PRODUCTS (FEB 2001)

(a) Definition.
“Forced or indentured child labor” means all work or ser-

vice—
(1) Exacted from any person under the age of 18 under

the menace of any penalty for its nonperformance and for
which the worker does not offer himself voluntarily; or 

(2) Performed by any person under the age of 18 pursu-
ant to a contract the enforcement of which can be accom-
plished by process or penalties.

(b) Listed end products.  The following end product(s)
being acquired under this solicitation is (are) included in the
List of Products Requiring Contractor Certification as to
Forced or Indentured Child Labor, identified by their country
of origin.  There is a reasonable basis to believe that listed end
products from the listed countries of origin may have been
mined, produced, or manufactured by forced or indentured
child labor.

(c) Certification.  The Government will not make award to
an offeror unless the offeror, by checking the appropriate

block, certifies to either paragraph (c)(1) or paragraph (c)(2)
of this provision.

[  ] (1) The offeror will not supply any end product listed
in paragraph (b) of this provision that was mined, produced,
or manufactured in a corresponding country as listed for that
end product. 

[  ] (2) The offeror may supply an end product listed in
paragraph (b) of this provision that was mined, produced, or
manufactured in the corresponding country as listed for that
product.  The offeror certifies that it has made a good faith
effort to determine whether forced or indentured child labor
was used to mine, produce, or manufacture such end product.
On the basis of those efforts, the offeror certifies that it is not
aware of any such use of child labor.

(End of provision)

52.222-19  Child Labor—Cooperation with Authorities
and Remedies.  
As prescribed in 22.1505(b), insert the following clause:

CHILD LABOR—COOPERATION WITH AUTHORITIES AND 
REMEDIES (JUNE 2004)

(a) Applicability.  This clause does not apply to the extent
that the Contractor is supplying end products mined, pro-
duced, or manufactured in—

(1) Canada, and the anticipated value of the acquisition
is $25,000 or more;

(2) Israel, and the anticipated value of the acquisition is
$50,000 or more;

(3) Mexico, and the anticipated value of the acquisition
is $58,550 or more; or

(4) Aruba, Austria, Belgium, Cyprus, Czech Republic,
Denmark, Estonia, Finland, France, Germany, Greece, Hong
Kong, Hungary, Iceland, Ireland, Italy, Japan, Korea, Latvia,
Liechtenstein, Lithuania, Luxembourg, Malta, Netherlands,
Norway, Poland, Portugal, Singapore, Slovak Republic, Slov-
enia, Spain, Sweden, Switzerland, or the United Kingdom and
the anticipated value of the acquisition is $175,000 or more.

(b) Cooperation with Authorities.  To enforce the laws pro-
hibiting the manufacture or importation of products mined,
produced, or manufactured by forced or indentured child
labor, authorized officials may need to conduct investigations
to determine whether forced or indentured child labor was
used to mine, produce, or manufacture any product furnished
under this contract.  If the solicitation includes the provision
52.222-18, Certification Regarding Knowledge of Child
Labor for Listed End Products, or the equivalent at
52.212-3(i), the Contractor agrees to cooperate fully with
authorized officials of the contracting agency, the Department
of the Treasury, or the Department of Justice by providing rea-
sonable access to records, documents, persons, or premises
upon reasonable request by the authorized officials.

Listed End Product Listed Countries of Origin
_________________ _________________
_________________ _________________
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(c) Violations.  The Government may impose remedies set
forth in paragraph (d) for the following violations:

(1) The Contractor has submitted a false certification
regarding knowledge of the use of forced or indentured child
labor for listed end products.

(2) The Contractor has failed to cooperate, if required,
in accordance with paragraph (b) of this clause, with an inves-
tigation of the use of forced or indentured child labor by an
Inspector General, Attorney General, or the Secretary of the
Treasury.

(3) The Contractor uses forced or indentured child labor
in its mining, production, or manufacturing processes.

(4) The Contractor has furnished under the contract end
products or components that have been mined, produced, or
manufactured wholly or in part by forced or indentured child
labor.  (The Government will not pursue remedies at para-
graph (d)(2) or paragraph (d)(3) of this clause unless suffi-
cient evidence indicates that the Contractor knew of the
violation.)

(d) Remedies. (1) The Contracting Officer may terminate
the contract.

(2) The suspending official may suspend the Contractor
in accordance with procedures in FAR Subpart 9.4.

(3) The debarring official may debar the Contractor for
a period not to exceed 3 years in accordance with the proce-
dures in FAR Subpart 9.4.

(End of clause)

52.222-20  Walsh-Healey Public Contracts Act.
As prescribed in 22.610, insert the following clause in

solicitations and contracts covered by the Act:

WALSH-HEALEY PUBLIC CONTRACTS ACT (DEC 1996)

If this contract is for the manufacture or furnishing of
materials, supplies, articles or equipment in an amount that
exceeds or may exceed $10,000, and is subject to the Walsh-
Healey Public Contracts Act, as amended (41 U.S.C. 35-45),
the following terms and conditions apply:

(a) All stipulations required by the Act and regulations
issued by the Secretary of Labor (41 CFR Chapter 50) are
incorporated by reference. These stipulations are subject to all
applicable rulings and interpretations of the Secretary of
Labor that are now, or may hereafter, be in effect.

(b) All employees whose work relates to this contract shall
be paid not less than the minimum wage prescribed by regu-
lations issued by the Secretary of Labor (41 CFR 50-202.2).
Learners, student learners, apprentices, and handicapped
workers may be employed at less than the prescribed mini-
mum wage (see 41 CFR 50-202.3) to the same extent that
such employment is permitted under Section 14 of the Fair
Labor Standards Act (41 U.S.C. 40).

(End of clause)

52.222-21  Prohibition of Segregated Facilities. 
As prescribed in 22.810(a)(1), insert the following clause:

PROHIBITION OF SEGREGATED FACILITIES (FEB 1999)

(a) “Segregated facilities,” as used in this clause, means
any waiting rooms, work areas, rest rooms and wash rooms,
restaurants and other eating areas, time clocks, locker rooms
and other storage or dressing areas, parking lots, drinking
fountains, recreation or entertainment areas, transportation,
and housing facilities provided for employees, that are segre-
gated by explicit directive or are in fact segregated on the
basis of race, color, religion, sex, or national origin because
of written or oral policies or employee custom.  The term does
not include separate or single-user rest rooms or necessary
dressing or sleeping areas provided to assure privacy between
the sexes.

(b) The Contractor agrees that it does not and will not
maintain or provide for its employees any segregated facili-
ties at any of its establishments, and that it does not and will
not permit its employees to perform their services at any loca-
tion under its control where segregated facilities are main-
tained.  The Contractor agrees that a breach of this clause is a
violation of the Equal Opportunity clause in this contract.

(c) The Contractor shall include this clause in every sub-
contract and purchase order that is subject to the Equal Oppor-
tunity clause of this contract.

(End of clause)

52.222-22  Previous Contracts and Compliance Reports. 
As prescribed in 22.810(a)(2), insert the following provi-

sion:

PREVIOUS CONTRACTS AND COMPLIANCE REPORTS           
(FEB 1999)

The offeror represents that—
(a) It ❏ has, ❏ has not participated in a previous contract

or subcontract subject to the Equal Opportunity clause of this
solicitation; 

(b) It ❏ has, ❏ has not filed all required compliance
reports; and

(c) Representations indicating submission of required
compliance reports, signed by proposed subcontractors, will
be obtained before subcontract awards.

(End of provision)

52.222-23  Notice of Requirement for Affirmative Action
to Ensure Equal Employment Opportunity for
Construction. 
As prescribed in 22.810(b), insert the following provision:
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under this contract only domestic end products except to the
extent that, in its offer, it specified delivery of foreign end prod-
ucts in the provision entitled “Buy American Act—Free Trade
Agreements—Israeli Trade Act Certificate.”  If the Contractor
specified in its offer that the Contractor would supply a Cana-
dian end product or an Israeli end product, then the Contractor
shall supply a Canadian end product, an Israeli end product or,
at the Contractor's option, a domestic end product.

52.225-4  Buy American Act—Free Trade Agreements—
Israeli Trade Act Certificate.
As prescribed in 25.1101(b)(2)(i), insert the following pro-

vision:

BUY AMERICAN ACT—FREE TRADE AGREEMENTS—
ISRAELI TRADE ACT CERTIFICATE (JAN 2004)

(a) The offeror certifies that each end product, except those
listed in paragraph (b) or (c) of this provision, is a domestic
end product and that the offeror has considered components
of unknown origin to have been mined, produced, or manu-
factured outside the United States.  The terms “component,”
“domestic end product,” “end product,” “foreign end prod-
uct,” and “United States” are defined in the clause of this
solicitation entitled “Buy American Act—Free Trade Agree-
ments—Israeli Trade Act.”

(b) The offeror certifies that the following supplies are
FTA country end products or Israeli end products as defined
in the clause of this solicitation entitled “Buy American Act—
Free Trade Agreements—Israeli Trade Act”:

FTA Country or Israeli End Products:

[List as necessary]

(c) The offeror shall list those supplies that are foreign end
products (other than those listed in paragraph (b) of this pro-
vision) as defined in the clause of this solicitation entitled
“Buy American Act—Free Trade Agreements—Israeli Trade
Act.”  The offeror shall list as other foreign end products those
end products manufactured in the United States that do not
qualify as domestic end products.

Other Foreign End Products:

[List as necessary]

(d) The Government will evaluate offers in accordance
with the policies and procedures of Part 25 of the Federal
Acquisition Regulation.

(End of provision)

Alternate I (Jan 2004).  As prescribed in 25.1101 (b)(2)(ii),
substitute the following paragraph (b) for paragraph (b) of the
basic provision:

(b)  The offeror certifies that the following supplies are
Canadian end products as defined in the clause of this solicita-
tion entitled “Buy American Act—Free Trade Agreements—
Israeli Trade Act”:

Canadian End Products:

[List as necessary]

Alternate II (Jan 2004). As prescribed in 25.1101(b)(2)(iii),
substitute the following paragraph (b) for paragraph (b) of the
basic provision:

(b)  The offeror certifies that the following supplies are
Canadian end products or Israeli end products as defined in the
clause of this solicitation entitled “Buy American Act—Free
Trade Agreements—Israeli Trade Act”:

CANADIAN OR ISRAELI END PRODUCTS:

[List as necessary]

52.225-5  Trade Agreements.
As prescribed in 25.1101(c)(1), insert the following

clause:

TRADE AGREEMENTS (JUNE 2004)

(a) Definitions.  As used in this clause—
“Caribbean Basin country” means any of the following

countries:  Antigua and Barbuda, Aruba, Bahamas, Barbados,
Belize, British Virgin Islands, Costa Rica, Dominica, Domin-
ican Republic, El Salvador, Grenada, Guatemala, Guyana,
Haiti, Honduras, Jamaica, Montserrat, Netherlands Antilles,
Nicaragua, St. Kitts and Nevis, St. Lucia, St. Vincent and the
Grenadines, Trinidad and Tobago.

“Caribbean Basin country end product”—
(1) Means an article that—

(i)(A) Is wholly the growth, product, or manufacture
of a Caribbean Basin country; or

LINE ITEM NO. COUNTRY OF ORIGIN
______________ _________________
______________ _________________
______________ _________________

LINE ITEM NO. COUNTRY OF ORIGIN
______________ _________________
______________ _________________
______________ _________________

Line Item No.
____________________________________________
____________________________________________
____________________________________________

LINE ITEM NO. COUNTRY OF ORIGIN
______________ _________________
______________ _________________
______________ _________________
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(B) In the case of an article that consists in whole
or in part of materials from another country, has been substan-
tially transformed in a Caribbean Basin country into a new
and different article of commerce with a name, character, or
use distinct from that of the article or articles from which it
was transformed; and

(ii) Is not excluded from duty-free treatment for Car-
ibbean countries under 19 U.S.C. 2703(b).

(A) For this reason, the following articles are not
Caribbean Basin country end products:

(1) Tuna, prepared or preserved in any manner
in airtight containers;

(2) Petroleum, or any product derived from
petroleum;

(3) Watches and watch parts (including cases,
bracelets, and straps) of whatever type including, but not lim-
ited to, mechanical, quartz digital, or quartz analog, if such
watches or watch parts contain any material that is the product
of any country to which the Harmonized Tariff Schedule of
the United States (HTSUS) column 2 rates of duty apply (i.e.,
Afghanistan, Cuba, Laos, North Korea, and Vietnam); and

(4) Certain of the following:  textiles and
apparel articles; footwear, handbags, luggage, flat goods,
work gloves, and leather wearing apparel; or handloomed,
handmade, and folklore articles;

(B) Access to the HTSUS to determine duty-free
status of articles of these types is available at http://www.cus-
toms.ustreas.gov/impoexpo/impoexpo.htm.  In particular, see
the following:

(1) General Note 3(c), Products Eligible for
Special Tariff treatment.

(2) General Note 17, Products of Countries
Designated as Beneficiary Countries under the United States-
Caribbean Basin Trade Partnership Act of 2000.

(3) Section XXII, Chapter 98, Subchapter II,
Articles Exported and Returned, Advanced or Improved
Abroad, U.S. Note 7(b).

(4) Section XXII, Chapter 98, Subchapter XX,
Goods Eligible for Special Tariff Benefits under the United
States-Caribbean Basin Trade Partnership Act; and

(2) Refers to a product offered for purchase under a sup-
ply contract, but for purposes of calculating the value of the
acquisition, includes services (except transportation services)
incidental to the article, provided that the value of those inci-
dental services does not exceed that of the article itself.

“Designated country” means any of the following coun-
tries:

“Designated country end product” means an article that—
(1) Is wholly the growth, product, or manufacture of a

designated country; or
(2) In the case of an article that consists in whole or in

part of materials from another country, has been substantially
transformed in a designated country into a new and different
article of commerce with a name, character, or use distinct
from that of the article or articles from which it was trans-
formed.  The term refers to a product offered for purchase
under a supply contract, but for purposes of calculating the
value of the end product includes services (except transporta-
tion services) incidental to the article, provided that the value
of those incidental services does not exceed that of the article
itself.

“End product” means those articles, materials, and sup-
plies to be acquired under the contract for public use.

“Free Trade Agreement country” means Canada, Chile,
Mexico, or Singapore.

“Free Trade Agreement country end product” means an
article that—

(1)  Is wholly the growth, product, or manufacture of a Free
Trade Agreement (FTA) country; or 

Aruba Kiribati
Austria Korea, Republic of
Bangladesh Latvia
Belgium Lesotho
Benin Liechtenstein
Bhutan Lithuania

Botswana Luxembourg
Burkina Faso Malawi
Burundi Maldives
Canada Mali
Cape Verde Malta
Central African Mozambique

Republic Nepal
Chad Netherlands
Comoros Niger
Cyprus Norway
Czech Republic Poland
Denmark Portugal
Djibouti Rwanda
Equatorial Guinea Sao Tome and Principe
Estonia Sierra Leone
Finland Singapore
France Slovak Republic
Gambia Slovenia
Germany Somalia
Greece Spain
Guinea Sweden
Guinea-Bissau Switzerland
Haiti Tanzania U.R.
Hong Kong Togo
Hungary Tuvalu
Iceland Uganda
Ireland United Kingdom
Israel Vanuatu
Italy Western Samoa
Japan Yemen
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52.225-9  Buy American Act—Construction Materials.
As prescribed in 25.1102(a), insert the following clause:

BUY AMERICAN ACT—CONSTRUCTION MATERIALS 
(JUNE 2003)

(a) Definitions.  As used in this clause—
“Component” means an article, material, or supply

incorporated directly into a construction material.
“Construction material” means an article, material, or sup-

ply brought to the construction site by the Contractor or a sub-
contractor for incorporation into the building or work.  The
term also includes an item brought to the site preassembled
from articles, materials, or supplies.  However, emergency
life safety systems, such as emergency lighting, fire alarm,
and audio evacuation systems, that are discrete systems incor-
porated into a public building or work and that are produced
as complete systems, are evaluated as a single and distinct
construction material regardless of when or how the individ-
ual parts or components of those systems are delivered to the
construction site.  Materials purchased directly by the Gov-
ernment are supplies, not construction material.

“Cost of components” means—
(1) For components purchased by the Contractor, the

acquisition cost, including transportation costs to the place of
incorporation into the construction material (whether or not
such costs are paid to a domestic firm), and any applicable
duty (whether or not a duty-free entry certificate is issued); or

(2) For components manufactured by the Contractor, all
costs associated with the manufacture of the component,
including transportation costs as described in paragraph (1) of
this definition, plus allocable overhead costs, but excluding
profit.  Cost of components does not include any costs asso-
ciated with the manufacture of the end product.

“Domestic construction material” means—
(1) An unmanufactured construction material mined or

produced in the United States; or
(2) A construction material manufactured in the United

States, if the cost of its components mined, produced, or man-
ufactured in the United States exceeds 50 percent of the cost
of all its components.  Components of foreign origin of the
same class or kind for which nonavailability determinations
have been made are treated as domestic.

“Foreign construction material” means a construction
material other than a domestic construction material.

“United States” means the 50 States, the District of Colum-
bia, and outlying areas.

(b) Domestic preference. (1) This clause implements the
Buy American Act (41 U.S.C. 10a - 10d) by providing a pref-
erence for domestic construction material.  The Contractor
shall use only domestic construction material in performing
this contract, except as provided in paragraphs (b)(2) and
(b)(3) of this clause.

(2) This requirement does not apply to the construction
material or components listed by the Government as follows:
________________________________________________
[Contracting Officer to list applicable excepted materials or
indicate “none”]

(3) The Contracting Officer may add other foreign con-
struction material to the list in paragraph (b)(2) of this clause
if the Government determines that—

(i) The cost of domestic construction material would
be unreasonable. The cost of a particular domestic construc-
tion material subject to the requirements of the Buy American
Act is unreasonable when the cost of such material exceeds
the cost of foreign material by more than 6 percent;

(ii) The application of the restriction of the Buy
American Act to a particular construction material would be
impracticable or inconsistent with the public interest; or

(iii) The construction material is not mined, pro-
duced, or manufactured in the United States in sufficient and
reasonably available commercial quantities of a satisfactory
quality.

(c) Request for determination of inapplicability of the Buy
American Act. (1)(i) Any Contractor request to use foreign
construction material in accordance with paragraph (b)(3) of
this clause shall include adequate information for Govern-
ment evaluation of the request, including—

(A) A description of the foreign and domestic
construction materials;

(B) Unit of measure;
(C) Quantity; 
(D) Price;
(E) Time of delivery or availability;
(F) Location of the construction project; 
(G) Name and address of the proposed supplier;

and
(H) A detailed justification of the reason for use

of foreign construction materials cited in accordance with
paragraph (b)(3) of this clause.

(ii) A request based on unreasonable cost shall
include a reasonable survey of the market and a completed
price comparison table in the format in paragraph (d) of this
clause.

(iii) The price of construction material shall include
all delivery costs to the construction site and any applicable
duty (whether or not a duty-free certificate may be issued).

(iv) Any Contractor request for a determination sub-
mitted after contract award shall explain why the Contractor
could not reasonably foresee the need for such determination
and could not have requested the determination before con-
tract award.  If the Contractor does not submit a satisfactory
explanation, the Contracting Officer need not make a deter-
mination.

(2) If the Government determines after contract award
that an exception to the Buy American Act applies and the
Contracting Officer and the Contractor negotiate adequate
consideration, the Contracting Officer will modify the con-
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tract to allow use of the foreign construction material.  How-
ever, when the basis for the exception is the unreasonable
price of a domestic construction material, adequate consider-
ation is not less than the differential established in paragraph
(b)(3)(i) of this clause.

(3) Unless the Government determines that an excep-
tion to the Buy American Act applies, use of foreign construc-
tion material is noncompliant with the Buy American Act.

(d) Data.  To permit evaluation of requests under para-
graph (c) of this clause based on unreasonable cost, the Con-
tractor shall include the following information and any
applicable supporting data based on the survey of suppliers:

52.225-10  Notice of Buy American Act Requirement—
Construction Materials.

As prescribed in 25.1102(b)(1), insert the following provi-
sion:

NOTICE OF BUY AMERICAN ACT REQUIREMENT—
CONSTRUCTION MATERIALS (MAY 2002)

(a) Definitions.  “Construction material,” “domestic con-
struction material,” and “foreign construction material,” as
used in this provision, are defined in the clause of this solici-
tation entitled “Buy American Act—Construction Materials”
(Federal Acquisition Regulation (FAR) clause 52.225-9).

(b) Requests for determinations of inapplicability.  An off-
eror requesting a determination regarding the inapplicability
of the Buy American Act should submit the request to the
Contracting Officer in time to allow a determination before
submission of offers.  The offeror shall include the informa-
tion and applicable supporting data required by paragraphs (c)
and (d) of the clause at FAR 52.225-9 in the request.  If an off-
eror has not requested a determination regarding the inappli-
cability of the Buy American Act before submitting its offer,
or has not received a response to a previous request, the off-
eror shall include the information and supporting data in the
offer.

(c) Evaluation of offers. (1) The Government will evalu-
ate an offer requesting exception to the requirements of the
Buy American Act, based on claimed unreasonable cost of
domestic construction material, by adding to the offered price
the appropriate percentage of the cost of such foreign con-
struction material, as specified in paragraph (b)(3)(i) of the
clause at FAR 52.225-9.

(2) If evaluation results in a tie between an offeror that
requested the substitution of foreign construction material
based on unreasonable cost and an offeror that did not request
an exception, the Contracting Officer will award to the offeror
that did not request an exception based on unreasonable cost.

(d) Alternate offers. (1) When an offer includes foreign
construction material not listed by the Government in this
solicitation in paragraph (b)(2) of the clause at FAR 52.225-9,
the offeror also may submit an alternate offer based on use of
equivalent domestic construction material.

(2) If an alternate offer is submitted, the offeror shall
submit a separate Standard Form 1442 for the alternate offer,
and a separate price comparison table prepared in accordance
with paragraphs (c) and (d) of the clause at FAR 52.225-9 for
the offer that is based on the use of any foreign construction
material for which the Government has not yet determined an
exception applies.

(3) If the Government determines that a particular
exception requested in accordance with paragraph (c) of the
clause at FAR 52.225-9 does not apply, the Government will
evaluate only those offers based on use of the equivalent

FOREIGN AND DOMESTIC CONSTRUCTION MATERIALS PRICE COMPARISON

Construction Material Description
Unit of 

Measure Quantity
Price 

(Dollars)*
Item 1:
Foreign construction material _______ _______ _______
Domestic construction material _______ _______ _______

Item 2: _______ _______ _______
Foreign construction material _______ _______ _______
Domestic construction material

[List name, address, telephone number, and contact for suppliers surveyed. Attach copy of response; if oral, attach summary.]
[Include other applicable supporting information.]
[* Include all delivery costs to the construction site and any applicable duty (whether or not a duty-free entry certificate is issued).]
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domestic construction material, and the offeror shall be
required to furnish such domestic construction material.  An
offer based on use of the foreign construction material for
which an exception was requested—

(i) Will be rejected as nonresponsive if this acquisi-
tion is conducted by sealed bidding; or

(ii) May be accepted if revised during negotiations.

(End of provision)

Alternate I (May 2002).  As prescribed in 25.1102(b)(2),
substitute the following paragraph (b) for paragraph (b) of the
basic provision:

(b)  Requests for determinations of inapplicability.  An
offeror requesting a determination regarding the inapplicabil-
ity of the Buy American Act shall submit the request with its
offer, including the information and applicable supporting
data required by paragraphs (c) and (d) of the clause at FAR
52.225-9.

52.225-11  Buy American Act—Construction Materials
under Trade Agreements.
As prescribed in 25.1102(c), insert the following clause:

BUY AMERICAN ACT—CONSTRUCTION MATERIALS 
UNDER TRADE AGREEMENTS (JUNE 2004)

(a)  Definitions.  As used in this clause—
“Component” means an article, material, or supply

incorporated directly into a construction material.
“Construction material” means an article, material, or sup-

ply brought to the construction site by the Contractor or sub-
contractor for incorporation into the building or work.  The
term also includes an item brought to the site preassembled
from articles, materials, or supplies.  However, emergency
life safety systems, such as emergency lighting, fire alarm,
and audio evacuation systems, that are discrete systems incor-
porated into a public building or work and that are produced
as complete systems, are evaluated as a single and distinct
construction material regardless of when or how the individ-
ual parts or components of those systems are delivered to the
construction site.  Materials purchased directly by the Gov-
ernment are supplies, not construction material.

“Cost of components” means—
(1) For components purchased by the Contractor, the

acquisition cost, including transportation costs to the place of
incorporation into the construction material (whether or not
such costs are paid to a domestic firm), and any applicable
duty (whether or not a duty-free entry certificate is issued); or 

(2) For components manufactured by the Contractor, all
costs associated with the manufacture of the component,
including transportation costs as described in paragraph (1) of
this definition, plus allocable overhead costs, but excluding
profit.  Cost of components does not include any costs asso-
ciated with the manufacture of the end product.

“Designated country” means any of the following coun-
tries:

“Designated country construction material” means a con-
struction material that—

(1) Is wholly the growth, product, or manufacture of a
designated country; or 

(2) In the case of a construction material that consists in
whole or in part of materials from another country, has been
substantially transformed in a designated country into a new
and different construction material distinct from the materials
from which it was transformed.

“Domestic construction material” means—
(1) An unmanufactured construction material mined or

produced in the United States; or 

Aruba Kiribati
Austria Korea, Republic of
Bangladesh Latvia
Belgium Lesotho
Benin Liechtenstein
Bhutan Lithuania
Botswana Luxembourg
Burkina Faso Malawi
Burundi Maldives
Canada Mali
Cape Verde Malta
Central African Mozambique

Republic Nepal
Chad Netherlands
Comoros Niger
Cyprus Norway
Czech Republic Poland
Denmark Portugal
Djibouti Rwanda
Equatorial Guinea Sao Tome and Principe
Estonia Sierra Leone
Finland Singapore
France Slovak Republic
Gambia Slovenia
Germany Somalia
Greece Spain
Guinea Sweden
Guinea-Bissau Switzerland
Haiti Tanzania U.R.
Hong Kong Togo
Hungary Tuvalu
Iceland Uganda
Ireland United Kingdom
Israel Vanuatu
Italy Western Samoa
Japan Yemen
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(2) A construction material manufactured in the United
States, if the cost of its components mined, produced, or man-
ufactured in the United States exceeds 50 percent of the cost
of all its components.  Components of foreign origin of the
same class or kind for which nonavailability determinations
have been made are treated as domestic.

“Foreign construction material” means a construction
material other than a domestic construction material.

“Free Trade Agreement country” means Canada, Chile,
Mexico, or Singapore.

“Free Trade Agreement country construction material”
means a construction material that—

(1) Is wholly the growth, product, or manufacture of a
Free Trade Agreement (FTA) country; or 

(2) In the case of a construction material that consists in
whole or in part of materials from another country, has been
substantially transformed in a FTA country into a new and dif-
ferent construction material distinct from the materials from
which it was transformed. 

“United States” means the 50 States, the District of Colum-
bia, and outlying areas.

(b) Construction materials. (1) This is clause implements
the Buy American Act (41 U.S.C. 10a - 10d) by providing a
preference for domestic construction material. In addition, the
Contracting Officer has determined that the Trade Agree-
ments Act and Free Trade Agreements (FTAs) apply to this
acquisition.  Therefore, the Buy American Act restrictions are
waived for designated country and FTA country construction
materials. 

(2) The Contractor shall use only domestic, designated
country, or FTA country construction material in performing
this contract, except as provided in paragraphs (b)(3) and
(b)(4) of this clause.

(3) The requirement in paragraph (b)(2) of this clause
does not apply to the construction materials or components
listed by the Government as follows:
________________________________________________
[Contracting Officer to list applicable excepted materials or
indicate “none”]

(4) The Contracting Officer may add other foreign con-
struction material to the list in paragraph (b)(3) of this clause
if the Government determines that—

(i) The cost of domestic construction material would
be unreasonable. The cost of a particular domestic construc-
tion material subject to the restrictions of the Buy American
Act is unreasonable when the cost of such material exceeds
the cost of foreign material by more than 6 percent;

(ii) The application of the restriction of the Buy
American Act to a particular construction material would be
impracticable or inconsistent with the public interest; or

(iii) The construction material is not mined, pro-
duced, or manufactured in the United States in sufficient and
reasonably available commercial quantities of a satisfactory
quality.

(c) Request for determination of inapplicability of the Buy
American Act. (1)(i) Any Contractor request to use foreign
construction material in accordance with paragraph (b)(4) of
this clause shall include adequate information for Govern-
ment evaluation of the request, including—

(A) A description of the foreign and domestic
construction materials;

(B) Unit of measure;

(C) Quantity;

(D) Price;

(E) Time of delivery or availability;

(F) Location of the construction project;

(G) Name and address of the proposed supplier;
and

(H) A detailed justification of the reason for use
of foreign construction materials cited in accordance with
paragraph (b)(3) of this clause.

(ii) A request based on unreasonable cost shall
include a reasonable survey of the market and a completed
price comparison table in the format in paragraph (d) of this
clause.

(iii) The price of construction material shall include
all delivery costs to the construction site and any applicable
duty (whether or not a duty-free certificate may be issued).

(iv) Any Contractor request for a determination sub-
mitted after contract award shall explain why the Contractor
could not reasonably foresee the need for such determination
and could not have requested the determination before con-
tract award.  If the Contractor does not submit a satisfactory
explanation, the Contracting Officer need not make a deter-
mination.

(2) If the Government determines after contract award
that an exception to the Buy American Act applies and the
Contracting Officer and the Contractor negotiate adequate
consideration, the Contracting Officer will modify the con-
tract to allow use of the foreign construction material.  How-
ever, when the basis for the exception is the unreasonable
price of a domestic construction material, adequate consider-
ation is not less than the differential established in paragraph
(b)(4)(i) of this clause.

(3) Unless the Government determines that an excep-
tion to the Buy American Act applies, use of foreign construc-
tion material is noncompliant with the Buy American Act.
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53.000 Scope of part.
53.001 Definitions.

Subpart 53.1—General
53.100 Scope of subpart.
53.101 Requirements for use of forms.
53.102 Current editions.
53.103 Exceptions.
53.104 Overprinting.
53.105 Computer generation.
53.106 Special construction and printing.
53.107 Obtaining forms.
53.108 Recommendations concerning forms.
53.109 Forms prescribed by other regulations.
53.110 Continuation sheets.
53.111 Contract clause.

Subpart 53.2—Prescription of Forms
53.200 Scope of subpart.
53.201 Federal acquisition system.
53.201-1 Contracting authority and responsibilities (SF 

1402).
53.202 [Reserved]
53.203 [Reserved]
53.204 Administrative matters.
53.204-1 Safeguarding classified information within 

industry (DD Form 254, DD Form 441).
53.204-2 [Reserved]
53.205 Publicizing contract actions.
53.205-1 Paid advertisements.
53.206 [Reserved]
53.207 [Reserved]
53.208 [Reserved]
53.209 Contractor qualifications.
53.209-1 Responsible prospective contractors.
53.210 [Reserved]
53.211 [Reserved]
53.212 Acquisition of commercial items.
53.213 Simplified acquisition procedures (SF's 18, 30, 

44, 1165, 1449, and OF's 336, 347, and 348).
53.214 Sealed bidding.
53.215 Contracting by negotiation.
53.215-1 Solicitation and receipt of proposals.
53.216 Types of contracts.
53.216-1 Delivery orders and orders under basic ordering 

agreements (OF 347).
53.217 [Reserved]
53.218 [Reserved]
53.219 Small business programs.
53.220 [Reserved]
53.221 [Reserved]

53.222 Application of labor laws to Government   
acquisitions (SF's 99, 308, 1093, 1413, 1444, 
1445, 1446, WH-347).

53.223 [Reserved]
53.224 [Reserved]
53.225 [Reserved]
53.226 [Reserved]
53.227 [Reserved]
53.228 Bonds and insurance.
53.229 Taxes (SF's 1094, 1094-A).
53.230 [Reserved]
53.231 [Reserved]
53.232 Contract financing (SF 1443).
53.233 [Reserved]
53.234 [Reserved]
53.235 Research and development contracting (SF 298).
53.236 Construction and architect-engineer contracts.
53.236-1 Construction.
53.236-2 Architect-engineer services (SF’s 252, 330, and 

1421).
53.237 [Reserved]
53.238 [Reserved]
53.239 [Reserved]
53.240 [Reserved]
53.241 [Reserved]
53.242 Contract administration.
53.242-1 Novation and change-of-name agreements 

(SF 30).
53.243 Contract modifications (SF 30).
53.244 [Reserved]
53.245 Government property.
53.246 [Reserved]
53.247 Transportation (U.S. Government Bill of Lading).
53.248 [Reserved]
53.249 Termination of contracts.
53.250 [Reserved]
53.251 Contractor use of Government supply sources 

(OF 347).

Subpart 53.3—Illustration of Forms
53.300 Scope of subpart.
53.301 Standard forms.
53.302 Optional forms.
53.303 Agency forms.

53.301-18 SF 18, Request for Quotation.
53.301-24 SF 24, Bid Bond.
53.301-25 SF 25, Performance Bond.
53.301-25-A SF 25-A, Payment Bond.
53.301-25-B SF 25-B, Continuation Sheet (For SF's 

24, 25, and 25-A).
53.301-26 SF 26, Award/Contract.
53.301-28 SF 28, Affidavit of Individual Surety.
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53.301-30 SF 30, Amendment of Solicitation/
Modification of Contract.

53.301-33 SF 33, Solicitation, Offer and Award.
53.301-34 SF 34, Annual Bid Bond.
53.301-35 SF 35, Annual Performance Bond.
53.301-44 SF 44, Purchase Order—Invoice—

Voucher.
53.301-98 SF 98, Notice of Intention to Make a 

Service Contract and Response to 
Notice.

53.301-98a SF 98a, Notice of Intention to Make a 
Service Contract and Response to 
Notice (Attachment A).

53.301-99 SF 99, Notice of Award of Contract.
53.301-120 SF 120, Report of Excess Personal 

Property.
53.301-120-A SF 120-A, Continuation Sheet (Report 

of Excess Personal Property).
53.301-126 SF 126, Report of Personal Property 

for Sale.
53.301-126-A SF 126-A, Report of Personal Property 

for Sale (Continuation Sheet).
53.301-252 SF 252, Architect-Engineer Contract.

53.301-273 SF 273, Reinsurance Agreement for a 
Miller Act Performance Bond.

53.301-274 SF 274, Reinsurance Agreement for a 
Miller Act Payment Bond.

53.301-275 SF 275, Reinsurance Agreement in 
Favor of the United States.

53.301-294 SF 294, Subcontracting Report for 
Individual Contracts.

53.301-295 SF 295, Summary Subcontract Report.
53.301-298 SF 298, Report Documentation Page.
53.301-308 SF 308, Request for Wage 

Determination and Response to 
Request.

53.301-330 Architect-Engineer Qualifications.
53.301-1034 SF 1034, Public Voucher for 

Purchases and Services Other Than 
Personal.

53.301-1034A SF 1034A, Public Voucher for 
Purchases and Services Other Than 
Personal—Memorandum Copy.

53.301-1035 SF 1035, Public Voucher for 
Purchases and Services Other Than 
Personal, Continuation Sheet.

53.301-1035A SF 1035A, Public Voucher for 
Purchases and Services Other Than 
Personal— Memorandum, 
Continuation Sheet.

53.301-1093 SF 1093, Schedule of Withholdings 
Under the Davis-Bacon Act and/or the 
Contract Work Hours and Safety 
Standards Act).

53.301-1094 SF 1094, U.S. Tax Exemption Form.
53.301-1094A SF 1094A, Tax Exemption Forms 

Accountability Record.
53.301-1165 SF 1165, Receipt for Cash—

Subvoucher.
53.301-1402 SF 1402, Certificate of Appointment.
53.301-1403 SF 1403, Preaward Survey of 

Prospective Contractor (General).
53.301-1404 SF 1404, Preaward Survey of 

Prospective Contractor—Technical.
53.301-1405 SF 1405, Preaward Survey of 

Prospective Contractor—Production.
53.301-1406 SF 1406, Preaward Survey of 

Prospective Contractor—Quality 
Assurance.

53.301-1407 SF 1407, Preaward Survey of 
Prospective Contractor—Financial 
Capability. 

53.301-1408 SF 1408, Preaward Survey of 
Prospective Contractor—Accounting 
System.

53.301-1409 SF 1409, Abstract of Offers.
53.301-1410 SF 1410, Abstract of Offers—

Continuation.
53.301-1413 SF 1413, Statement and 

Acknowledgment.
53.301-1414 SF 1414, Consent of Surety.
53.301-1415 SF 1415, Consent of Surety and 

Increase of Penalty.
53.301-1416 SF 1416, Payment Bond for Other 

Than Construction Contracts.
53.301-1417 SF 1417, Pre-solicitation Notice 

(Construction Contract).
53.301-1418 SF 1418, Performance Bond for Other 

Than Construction Contracts.
53.301-1420 SF 1420, Performance Evaluation—

Construction Contracts.
53.301-1421 SF 1421, Performance Evaluation 

(Architect-Engineer).
53.301-1423 SF 1423, Inventory Verification 

Survey.
53.301-1424 SF 1424, Inventory Disposal Report.
53.301-1427 SF 1427, Inventory Schedule A—

Continuation Sheet (Metals in Mill 
Product Form).

53.301-1428 SF 1428, Inventory Schedule.
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2.2-1

SUBPART 2.2—DEFINITIONS CLAUSE 2.201

FAC 2001–24 JULY 19, 2004

Subpart 2.2—Definitions Clause

2.201  Contract clause.
Insert the clause at 52.202-1, Definitions, in solicitations

and contracts that exceed the simplified acquisition thresh-
old.

*       *       *       *       *       *
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Sec.

PART 8—REQUIRED SOURCES OF SUPPLIES AND SERVICES

8.000 Scope of part.
8.001 General.
8.002 Priorities for use of Government supply sources.
8.003 Use of other Government supply sources.
8.004 Contract clause.

Subpart 8.1—Excess Personal Property
8.101 [Reserved]
8.102 Policy.
8.103 Information on available excess personal 

property.
8.104 Obtaining nonreportable property.

Subpart 8.2—[Reserved]

Subpart 8.3—[Reserved]

Subpart 8.4—Federal Supply Schedules
8.401 Definitions.
8.402 General.
8.403 Applicability.
8.404 Use of Federal Supply Schedules.
8.405 Ordering procedures for Federal Supply 

Schedules.
8.405-1 Ordering procedures for supplies, and services not 

requiring a statement of work.
8.405-2 Ordering procedures for services requiring a 

statement of work.
8.405-3 Blanket purchase agreements (BPAs).
8.405-4 Price reductions.
8.405-5 Small business.
8.405-6 Sole source justification and approval.
8.405-7 Documentation.
8.405-8 Payment.
8.406 Ordering activity responsibilities.
8.406-1 Order placement.
8.406-2 Inspection and acceptance.
8.406-3 Remedies for nonconformance.
8.406-4 Termination for cause.
8.406-5 Termination for the Government’s convenience.
8.406-6 Disputes.

Subpart 8.5—Acquisition of Helium
8.500 Scope of subpart.
8.501 Definitions.
8.502 Policy.
8.503 Exception.
8.504 Procedures.
8.505 Contract clause.

Subpart 8.6—Acquisition from Federal Prison 
Industries, Inc.

8.601 General.

8.602 Policy.
8.603 Purchase priorities.
8.604 Waivers.
8.605 Exceptions.
8.606 Evaluating FPI performance.
8.607 Performance as a subcontractor.
8.608 Protection of classified and sensitive information.

Subpart 8.7—Acquisition from Nonprofit 
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8.000  Scope of part.
This part deals with the acquisition of supplies and ser-

vices from or through Government supply sources.

8.001  General.
Regardless of the source of supplies or services to be

acquired, information technology acquisitions shall comply
with capital planning and investment control requirements
in 40 U.S.C. 1422 and OMB Circular A-130.

8.002  Priorities for use of Government supply sources.
(a) Except as required by 8.003, or as otherwise provided

by law, agencies shall satisfy requirements for supplies and
services from or through the sources and publications listed
below in descending order of priority—

(1) Supplies. (i) Agency inventories;
(ii) Excess from other agencies (see Subpart 8.1);
(iii) Federal Prison Industries, Inc. (see Subpart

8.6);
(iv) Supplies which are on the Procurement List

maintained by the Committee for Purchase From People
Who Are Blind or Severely Disabled (see Subpart 8.7);

(v) Wholesale supply sources, such as stock pro-
grams of the General Services Administration (GSA) (see
41 CFR 101-26.3), the Defense Logistics Agency (see 41
CFR 101-26.6), the Department of Veterans Affairs (see 41
CFR 101-26.704), and military inventory control points;

(vi) Mandatory Federal Supply Schedules (see
Subpart 8.4);

(vii) Optional use Federal Supply Schedules (see
Subpart 8.4); and

(viii) Commercial sources (including educational
and nonprofit institutions).

(2) Services. (i) Services which are on the Procure-
ment List maintained by the Committee for Purchase From
People Who Are Blind or Severely Disabled (see Subpart
8.7);

(ii) Mandatory Federal Supply Schedules (see Sub-
part 8.4);

(iii) Optional use Federal Supply Schedules (see
Subpart 8.4); and

(iv) Federal Prison Industries, Inc. (see Subpart
8.6), or commercial sources (including educational and non-
profit institutions). 

(b) Sources other than those listed in paragraph (a) of this
section may be used as prescribed in 41 CFR 101-26.301
and in an unusual and compelling urgency as prescribed in
6.302-2 and in 41 CFR 101-25.101-5. 

(c) The statutory obligation for Government agencies to
satisfy their requirements for supplies or services available
from the Committee for Purchase From People Who Are

Blind or Severely Disabled also applies when contractors
purchase the supplies or services for Government use.

8.003  Use of other Government supply sources. 
Agencies shall satisfy requirements for the following

supplies or services from or through specified sources, as
applicable:

(a) Public utility services (see Part 41);
(b) Printing and related supplies (see Subpart 8.8);
(c) Leased motor vehicles (see Subpart 8.11);
(d) Strategic and critical materials (e.g., metals and ores)

from inventories exceeding Defense National Stockpile
requirements (detailed information is available from the—

Defense National Stockpile Center
8725 John J. Kingman Rd., Suite 3229
Fort Belvoir, VA 22060-6223; and

(e) Helium (see Subpart 8.5—Acquisition of Helium). 

8.004  Contract clause.
Insert the clause at 52.208-9, Contractor Use of Manda-

tory Sources of Supply and Services, in solicitations and
contracts that require a contractor to provide supplies or ser-
vices for Government use that are on the Procurement List
maintained by the Committee for Purchase From People
Who Are Blind or Severely Disabled.  The contracting
officer shall identify in the contract schedule the supplies or
services that shall be purchased from a mandatory source
and the specific source.

Subpart 8.1—Excess Personal Property 

8.101  [Reserved]

8.102  Policy. 
When practicable, agencies must use excess personal

property as the first source of supply for agency and cost-
reimbursement contractor requirements.  Agency personnel
must make positive efforts to satisfy agency requirements by
obtaining and using excess personal property (including that
suitable for adaptation or substitution) before initiating a
contract action.

8.103  Information on available excess personal
property. 
Information regarding the availability of excess personal

property can be obtained through—
(a) Review of excess personal property catalogs and bul-

letins issued by the General Services Administration (GSA);
(b) Personal contact with GSA or the activity holding the

property;
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(c) Submission of supply requirements to the regional
offices of GSA (GSA Form 1539, Request for Excess Per-
sonal Property, is available for this purpose); and

(d) Examination and inspection of reports and samples of
excess personal property in GSA regional offices. 

8.104  Obtaining nonreportable property. 
GSA will assist agencies in meeting their requirements

for supplies of the types excepted from reporting as excess
by the Federal Management Regulations (41 CFR 102-
36.90). Federal agencies requiring such supplies should con-
tact the appropriate GSA regional office. 
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Subpart 8.4—Federal Supply Schedules

8.401  Definitions. 
As used in this subpart—
“Ordering activity” means an activity that is authorized to

place orders, or establish blanket purchase agreements
(BPA), against the General Services Administration’s (GSA)
Multiple Award Schedule contracts.  A list of eligible order-
ing activities is available at http://www.gsa.gov/schedules
(click “For Customers Ordering from Schedules” and then
“Eligibility to Use GSA Sources”).

“Multiple Award Schedule (MAS)” means contracts
awarded by GSA or the Department of Veterans Affairs (VA)
for similar or comparable supplies, or services, established
with more than one supplier, at varying prices.  The primary
statutory authority for the MAS program is derived from
both Title III of the Administrative Services Act of 1949 (41
U.S.C. 251, et seq.) and Title 40 U.S.C., Public Buildings,
Property and Works.

“Requiring agency” means the agency needing the sup-
plies or services.

“Schedules e-Library” means the on-line source for GSA
and VA Federal Supply Schedule contract award informa-
tion.  Schedules e-Library may be accessed at http://
www.gsa.gov/elibrary.

“Special Item Number (SIN)” means a group of generi-
cally similar (but not identical) supplies or services that are
intended to serve the same general purpose or function.

8.402  General.
(a) The Federal Supply Schedule program is also known

as the GSA Schedules Program or the Multiple Award
Schedule Program.  The Federal Supply Schedule program is
directed and managed by GSA and provides Federal agen-
cies (see 8.002) with a simplified process for obtaining com-
mercial supplies and services at prices associated with
volume buying.  Indefinite delivery contracts are awarded to
provide supplies and services at stated prices for given peri-
ods of time.  GSA may delegate certain responsibilities to
other agencies (e.g., GSA has delegated authority to the VA
to procure medical supplies under the VA Federal Supply
Schedules program).  Orders issued under the VA Federal
Supply Schedule program are covered by this subpart.  Addi-
tionally, the Department of Defense (DoD) manages similar
systems of schedule-type contracting for military items;
however, DoD systems are not covered by this subpart.

(b) GSA schedule contracts require all schedule contrac-
tors to publish an “Authorized Federal Supply Schedule
Pricelist” (pricelist).  The pricelist contains all supplies and
services offered by a schedule contractor.  In addition, each
pricelist contains the pricing and the terms and conditions
pertaining to each Special Item Number that is on schedule.
The schedule contractor is required to provide one copy of
its pricelist to any ordering activity upon request.  Also, a

copy of the pricelist may be obtained from the Federal Sup-
ply Service by submitting a written e-mail request to sched-
ules.infocenter@gsa.gov or by telephone at 1-800-488-3111.
This subpart, together with the pricelists, contain necessary
information for placing delivery or task orders with schedule
contractors.  In addition, the GSA schedule contracting
office issues Federal Supply Schedules publications that
contain a general overview of the Federal Supply Schedule
(FSS) program and address pertinent topics.  Ordering activ-
ities may request copies of schedules publications by con-
tacting the Centralized Mailing List Service through the
Internet at http://www.gsa.gov/cmls, submitting written e-
mail requests to CMLS@gsa.gov; or by completing GSA
Form 457, FSS Publications Mailing List Application, and
mailing it to the GSA Centralized Mailing List Service
(7SM), P.O. Box 6477, Fort Worth, TX 76115.  Copies of
GSA Form 457 may also be obtained from the above-refer-
enced points of contact.

(c)(1) GSA offers an on-line shopping service called
“GSA Advantage!” through which ordering activities may
place orders against Schedules.  (Ordering activities may
also use GSA Advantage! to place orders through GSA’s
Global Supply System, a GSA wholesale supply source, for-
merly known as “GSA Stock” or the “Customer Supply Cen-
ter.” FAR Subpart 8.4 is not applicable to orders placed
through the GSA Global Supply System.)  Ordering activi-
ties may access GSA Advantage! through the GSA Federal
Supply Service Home Page (http://www.gsa.gov/fss) or the
GSA Federal Supply Schedule Home Page at http://
www.gsa.gov/schedules.

(2) GSA Advantage! enables ordering activities to
search specific information (i.e., national stock number, part
number, common name), review delivery options, place
orders directly with Schedule contractors and pay for orders
using the Governmentwide commercial purchase card.

(d) “e-Buy”, GSA’s electronic Request for Quotation
(RFQ) system, is a part of a suite of on-line tools which com-
plement GSA Advantage!. E-Buy allows ordering activities
to post requirements, obtain quotes, and issue orders elec-
tronically.  Ordering activities may access e-Buy at http://
www.ebuy.gsa.gov.  For more information or assistance on
either GSA Advantage! or e-Buy, contact GSA at Internet e-
mail address gsa.advantage@gsa.gov.

(e) For more information or assistance regarding the Fed-
eral Supply Schedule Program, review the following web-
site:  http://www.gsa.gov/schedules.  Additionally, for on-
line training courses regarding the Schedules Program,
review the following website:  http://fsstraining.gsa.gov.

(f) For administrative convenience, an ordering activity
contracting officer may add items not on the Federal Supply
Schedule (also referred to as open market items) to a Federal
Supply Schedule blanket purchase agreement (BPA) or an
individual task or delivery order only if—
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(1) All applicable acquisition regulations pertaining to
the purchase of the items not on the Federal Supply Schedule
have been followed (e.g., publicizing (Part 5), competition
requirements (Part 6), acquisition of commercial items (Part
12), contracting methods (Parts 13, 14, and 15), and small
business programs (Part 19));

(2) The ordering activity contracting officer has deter-
mined the price for the items not on the Federal Supply
Schedule is fair and reasonable;

(3) The items are clearly labeled on the order as items
not on the Federal Supply Schedule; and

(4) All clauses applicable to items not on the Federal
Supply Schedule are included in the order.

8.403  Applicability.
(a) Procedures in this subpart apply to—

(1) Individual orders for supplies or services placed
against Federal Supply Schedules contracts; and

(2) BPAs established against Federal Supply Schedule
contracts.

(b) GSA may establish special ordering procedures for a
particular schedule.  In this case, that schedule will specify
those special ordering procedures.  Unless otherwise noted,
special ordering procedures established for a Federal Supply
Schedule take precedence over the procedures in 8.405.

8.404  Use of Federal Supply Schedules.
(a) General.  Parts 13 (except 13.303-2(c)(3)), 14, 15, and

19 (except for the requirement at 19.202-1(e)(1)(iii)) do not
apply to BPAs or orders placed against Federal Supply
Schedules contracts (but see 8.405-5).  BPAs and orders
placed against a MAS, using the procedures in this subpart,
are considered to be issued using full and open competition
(see 6.102(d)(3)).  Therefore, when establishing a BPA (as
authorized by 13.303-2(c)(3)), or placing orders under Fed-
eral Supply Schedule contracts using the procedures of
8.405, ordering activities shall not seek competition outside
of the Federal Supply Schedules or synopsize the require-
ment.

(b) The contracting officer, when placing an order or
establishing a BPA, is responsible for applying the regula-
tory and statutory requirements applicable to the agency for
which the order is placed or the BPA is established.  The
requiring agency shall provide the information on the appli-
cable regulatory and statutory requirements to the contract-
ing officer responsible for placing the order.

(c) Acquisition planning.  Orders placed under a Federal
Supply Schedule contract—

(1) Are not exempt from the development of acquisi-
tion plans (see Subpart 7.1), and an information technology
acquisition strategy (see Part 39);

(2) Must comply with all FAR requirements for a bun-
dled contract when the order meets the definition of “bun-
dled contract” (see 2.101(b)); and

(3) Must, whether placed by the requiring agency, or
on behalf of the requiring agency, be consistent with the
requiring agency's statutory and regulatory requirements
applicable to the acquisition of the supply or service.

(d) Pricing.  Supplies offered on the schedule are listed at
fixed prices.  Services offered on the schedule are priced
either at hourly rates, or at a fixed price for performance of a
specific task (e.g., installation, maintenance, and repair).
GSA has already determined the prices of supplies and
fixed-price services, and rates for services offered at hourly
rates, under schedule contracts to be fair and reasonable.
Therefore, ordering activities are not required to make a sep-
arate determination of fair and reasonable pricing, except for
a price evaluation as required by 8.405-2(d).  By placing an
order against a schedule contract using the procedures in
8.405, the ordering activity has concluded that the order rep-
resents the best value (as defined in FAR 2.101) and results
in the lowest overall cost alternative (considering price, spe-
cial features, administrative costs, etc.) to meet the Govern-
ment’s needs.  Although GSA has already negotiated fair and
reasonable pricing, ordering activities may seek additional
discounts before placing an order (see 8.405-4).

8.405  Ordering procedures for Federal Supply
Schedules.
Ordering activities shall use the ordering procedures of

this section when placing an order or establishing a BPA for
supplies or services.  The procedures in this section apply to
all schedules.

8.405-1  Ordering procedures for supplies, and services
not requiring a statement of work.
(a) Ordering activities shall use the procedures of this

subsection when ordering supplies and services that are
listed in the schedules contracts at a fixed price for the per-
formance of a specific task, where a statement of work is not
required (e.g., installation, maintenance, and repair).

(b) Orders at or below the micro-purchase threshold.
Ordering activities may place orders at, or below, the micro-
purchase threshold with any Federal Supply Schedule con-
tractor that can meet the agency’s needs.  Although not
required to solicit from a specific number of schedule con-
tractors, ordering activities should attempt to distribute
orders among contractors.

(c) Orders exceeding the micro-purchase threshold but
not exceeding the maximum order threshold.  Ordering activ-
ities shall place orders with the schedule contractor that can
provide the supply or service that represents the best value.
Before placing an order, an ordering activity shall consider
reasonably available information about the supply or service
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offered under MAS contracts by surveying the GSA Advan-
tage! on-line shopping service, or by reviewing the catalogs
or pricelists of at least three schedule contractors (see 8.405-
5).  In addition to price, when determining best value, the
ordering activity may consider, among other factors, the fol-
lowing:

(1) Past performance.
(2) Special features of the supply or service required

for effective program performance.
(3) Trade-in considerations.
(4) Probable life of the item selected as compared with

that of a comparable item.
(5) Warranty considerations.
(6) Maintenance availability.
(7) Environmental and energy efficiency consider-

ations.
(8) Delivery terms.

(d) Orders exceeding the maximum order threshold.  Each
schedule contract has a maximum order threshold estab-
lished on a SIN-by-SIN basis.  Although a price reduction
may be sought at any time, this threshold represents the point
where, given the dollar value of the potential order, the
ordering activity shall seek a price reduction.  In addition to
following the procedures in paragraph (c) of this section and
before placing an order that exceeds the maximum order
threshold or establishing a BPA (see 8.405-3), ordering
activities shall—

(1) Review the pricelists of additional schedule con-
tractors (the GSA Advantage! on-line shopping service can
be used to facilitate this review);

(2) Based upon the initial evaluation, seek price reduc-
tions from the schedule contractor(s) considered to offer the
best value (see 8.404(d)); and

(3) After seeking price reductions (see 8.405-4), place
the order with the schedule contractor that provides the best
value.  If further price reductions are not offered, an order
may still be placed.

8.405-2  Ordering procedures for services requiring a
statement of work.
(a) General.  Ordering activities shall use the procedures

in this subsection when ordering services priced at hourly
rates as established by the schedule contracts.  The applica-
ble services will be identified in the Federal Supply Schedule
publications and the contractor’s pricelists.

(b) Statements of Work (SOWs).  All Statements of Work
shall include the work to be performed; location of work;
period of performance; deliverable schedule; applicable per-
formance standards; and any special requirements (e.g.,
security clearances, travel, special knowledge).  To the maxi-
mum extent practicable, agency requirements shall be per-
formance-based statements (see Subpart 37.6).

(c) Request for Quotation procedures.  The ordering
activity must provide the Request for Quotation (RFQ),
which includes the statement of work and evaluation criteria
(e.g., experience and past performance), to schedule contrac-
tors that offer services that will meet the agency’s needs.
The RFQ may be posted to GSA’s electronic RFQ system, e-
Buy (see 8.402(d)).

(1) Orders at, or below, the micro-purchase thresh-
old.  Ordering activities may place orders at, or below, the
micro-purchase threshold with any Federal Supply Schedule
contractor that can meet the agency’s needs.  The ordering
activity should attempt to distribute orders among contrac-
tors.

(2) For orders exceeding the micro-purchase thresh-
old, but not exceeding the maximum order threshold. (i) The
ordering activity shall develop a statement of work, in accor-
dance with 8.405-2(b).

(ii) The ordering activity shall provide the RFQ
(including the statement of work and evaluation criteria) to
at least three schedule contractors that offer services that will
meet the agency’s needs.

(iii) The ordering activity should request that con-
tractors submit firm-fixed prices to perform the services
identified in the statement of work.

(3) For proposed orders exceeding the maximum order
threshold or when establishing a BPA.  In addition to meet-
ing the requirements of 8.405-2(c)(2), the ordering activity
shall—

(i) Provide the RFQ (including the statement of
work and evaluation criteria) to additional schedule contrac-
tors that offer services that will meet the needs of the order-
ing activity.  When determining the appropriate number of
additional schedule contractors, the ordering activity may
consider, among other factors, the following:

(A) The complexity, scope and estimated value
of the requirement.

(B) The market search results.
(ii) Seek price reductions.

(4) The ordering activity shall provide the RFQ
(including the statement of work and the evaluation criteria)
to any schedule contractor who requests a copy of it.

(d) Evaluation.  The ordering activity shall evaluate all
responses received using the evaluation criteria provided to
the schedule contractors.  The ordering activity is responsi-
ble for considering the level of effort and the mix of labor
proposed to perform a specific task being ordered, and for
determining that the total price is reasonable.  Place the
order, or establish the BPA, with the schedule contractor that
represents the best value (see 8.404(d)).  After award, order-
ing activities should provide timely notification to unsuc-
cessful offerors.  If an unsuccessful offeror requests
information on an award that was based on factors other than
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price alone, a brief explanation of the basis for the award
decision shall be provided.

8.405-3  Blanket purchase agreements (BPAs).
(a)(1) Establishment.  Ordering activities may establish

BPAs under any schedule contract to fill repetitive needs for
supplies or services.  BPAs may be established with one or
more schedule contractors.  The number of BPAs to be estab-
lished is within the discretion of the ordering activity estab-
lishing the BPAs and should be based on a strategy that is
expected to maximize the effectiveness of the BPA(s).  In
determining how many BPAs to establish, consider—

(i) The scope and complexity of the requirement(s);
(ii) The need to periodically compare multiple tech-

nical approaches or prices;
(iii) The administrative costs of BPAs; and
(iv) The technical qualifications of the schedule

contractor(s).
(2) Establishment of a single BPA, or multiple BPAs,

shall be made using the same procedures outlined in 8.405-1
or 8.405-2.  BPAs shall address the frequency of ordering,
invoicing, discounts, requirements (e.g. estimated quantities,
work to be performed), delivery locations, and time.

(3) When establishing multiple BPAs, the ordering
activity shall specify the procedures for placing orders under
the BPAs.

(4) Establishment of a multi-agency BPA against a
Federal Supply Schedule contract is permitted if the multi-
agency BPA identifies the participating agencies and their
estimated requirements at the time the BPA is established.

(b) Ordering from BPAs—(1) Single BPA.  If the ordering
activity establishes one BPA, authorized users may place the
order directly under the established BPA when the need for
the supply or service arises.

(2) Multiple BPAs.  If the ordering activity establishes
multiple BPAs, before placing an order exceeding the micro-
purchase threshold, the ordering activity shall—

(i) Forward the requirement, or statement of work
and the evaluation criteria, to an appropriate additional num-
ber of BPA holders, as established in the BPA ordering pro-
cedures; and

(ii) Evaluate the responses received, make a best
value determination (see 8.404(d)), and place the order with
the BPA holder that represents the best value.

(3) BPAs for hourly rate services.  If the BPA is for
hourly rate services, the ordering activity shall develop a
statement of work for requirements covered by the BPA.  All
orders under the BPA shall specify a price for the perfor-
mance of the tasks identified in the statement of work.

(c) Duration of BPAs.  BPAs generally should not exceed
five years in length, but may do so to meet program require-
ments.  Contractors may be awarded BPAs that extend
beyond the current term of their GSA Schedule contract, so

long as there are option periods in their GSA Schedule con-
tract that, if exercised, will cover the BPA’s period of perfor-
mance.

(d) Review of BPAs. (1) The ordering activity that estab-
lished the BPA shall review it at least once a year to deter-
mine whether—

(i) The schedule contract, upon which the BPA was
established, is still in effect;

(ii) The BPA still represents the best value (see
8.404(d)); and

(iii) Estimated quantities/amounts have been
exceeded and additional price reductions can be obtained.

(2) The ordering activity shall document the results of
its review.

8.405-4  Price reductions.
In addition to seeking price reductions before placing an

order exceeding the maximum order threshold (see 8.405-
1(d)), or in conjunction with the annual BPA review, there
may be other reasons to request a price reduction.  For exam-
ple, ordering activities should seek a price reduction when
the supply or service is available elsewhere at a lower price,
or when establishing a BPA to fill recurring requirements.
The potential volume of orders under BPAs, regardless of the
size of individual orders, offers the opportunity to secure
greater discounts.  Schedule contractors are not required to
pass on to all schedule users a price reduction extended only
to an individual ordering activity for a specific order.

8.405-5  Small business.
(a) Although the mandatory preference programs of Part

19 do not apply, orders placed against schedule contracts
may be credited toward the ordering activity’s small business
goals.  For purposes of reporting an order placed with a
small business schedule contractor, an ordering agency may
only take credit if the awardee meets a size standard that cor-
responds to the work performed.  Ordering activities should
rely on the small business representations made by schedule
contractors at the contract level.

(b) Ordering activities may consider socio-economic sta-
tus when identifying contractor(s) for consideration or com-
petition for award of an order or BPA.  At a minimum,
ordering activities should consider, if available, at least one
small business, veteran-owned small business, service dis-
abled veteran-owned small business, HUBZone small busi-
ness, women-owned small business, or small disadvantaged
business schedule contractor(s).  GSA Advantage! and
Schedules e-Library at http://www.gsa.gov/fss contain infor-
mation on the small business representations of Schedule
contractors.

(c) For orders exceeding the micro-purchase threshold,
ordering activities should give preference to the items of
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small business concerns when two or more items at the same
delivered price will satisfy the requirement.

8.405-6  Sole source justification and approval.
Orders placed under Federal Supply Schedules are

exempt from the requirements in Part 6.  However, ordering
activities shall—

(a) Procure sole source requirements under this subpart
only if the need to do so is justified in writing and approved
at the levels specified in paragraph (b) of this section; and

(b) Prepare sole source justifications using the informa-
tion at 6.303-2, modified to cite that the acquisition is con-
ducted under the authority of Section 201 of the Federal
Property and Administrative Services Act of 1949 (40
U.S.C. 501).

(1) For proposed orders exceeding the micro-purchase
threshold, but not exceeding the simplified acquisition
threshold, the ordering activity contracting officer may
solicit from one source, if the ordering activity contracting
officer determines that the circumstances deem only one
source is reasonably available (e.g., urgency, exclusive
licensing agreement, industrial mobilization).  The contract-
ing officer shall approve the justification unless a higher
approval level is established in accordance with agency pro-
cedures.

(2) For proposed orders exceeding the simplified
acquisition threshold, but not exceeding $500,000, the order-
ing activity contracting officer’s certification that the justifi-
cation is accurate and complete to the best of the ordering
activity contracting officer’s knowledge and belief will serve
as approval, unless a higher approval level is established in
accordance with agency procedures.

(3) For a proposed order exceeding $500,000, but not
exceeding $10 million, the competition advocate for the pro-
curing activity, designated pursuant to 6.501, or an official
described in 6.304(a)(3) or (a)(4) must approve the justifica-
tion.  This authority is not delegable.

(4) For a proposed order exceeding $10 million but not
exceeding $50 million, the head of the procuring activity or
an official described in 6.304(a)(3)(i) or (ii) shall approve the
justification.  This authority is not delegable.

(5) For a proposed order exceeding $50 million, the
official described in 6.304(a)(4) shall approve the justifica-
tion.  This authority is not delegable, except as provided in
6.304(a)(4).

8.405-7  Documentation. 
(a) Minimum documentation.  The ordering activity shall

document—
(1) The contracts considered, noting the contractor

from which the supply or service was purchased;
(2) A description of the supply or service purchased;
(3) The amount paid; and

(4) If applicable, the circumstances and rationale for
restricting consideration of schedule contractors to fewer
than that required in 8.405-1 or 8.405-2 (see 8.405-6).  Justi-
fications for such restrictions may include—

(i) Only one source is capable of responding due to
the unique or specialized nature of the work;

(ii) The new work is a logical follow-on to an exist-
ing order provided that the original order was placed in
accordance with 8.405-1 or 8.405-2 (excluding orders placed
previously under sole source requirements);

(iii) The item is peculiar to one manufacturer.  A
brand name item, available on various schedule contracts, is
an item peculiar to one manufacturer; or

(iv) An urgent and compelling need exists and fol-
lowing the ordering procedures would result in unacceptable
delays.

(b) Additional documentation for services.  In addition to
the documentation requirements of paragraph (a) of this sec-
tion, when acquiring services using the procedures at 8.405-
2, the ordering office shall also document—

(1) The evaluation methodology used in selecting the
contractor to receive the order;

(2) The rationale for any tradeoffs in making the selec-
tion;

(3) The price reasonableness determination required
by 8.405-2(d); and

(4) The rationale for using other than—
(i) A firm-fixed price order; or
(ii) A performance-based order.

8.405-8  Payment.
Agencies may make payments for oral or written orders

by any authorized means, including the Governmentwide
commercial purchase card.

8.406  Ordering activity responsibilities.

8.406-1  Order placement.
Ordering activities may place orders orally (except for

services requiring a statement of work (SOW)) or use
Optional Form 347, an agency-prescribed form, or an estab-
lished electronic communications format to order supplies or
services from schedule contracts.  The ordering activity shall
place an order directly with the contractor in accordance
with the terms and conditions of the pricelists (see 8.402(b)).
Prior to placement of the order, the ordering activity shall
ensure that the regulatory and statutory requirements of the
requiring agency have been applied.  Orders shall include the
following information in addition to any information
required by the schedule contract:

(a) Complete shipping and billing addresses.
(b) Contract number and date.
(c) Agency order number.
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(d) F.o.b. delivery point; i.e., origin or destination.
(e) Discount terms.
(f) Delivery time or period of performance.
(g) Special item number or national stock number.
(h) A statement of work for services, when required, or a

brief, complete description of each item (when ordering by
model number, features and options such as color, finish, and
electrical characteristics, if available, must be specified).

(i) Quantity and any variation in quantity.
(j) Number of units.
(k) Unit price.
(l) Total price of order.
(m) Points of inspection and acceptance.
(n) Other pertinent data; e.g., delivery instructions or

receiving hours and size-of-truck limitation.
(o) Marking requirements.
(p) Level of preservation, packaging, and packing.

8.406-2  Inspection and acceptance.
(a) Supplies. (1) Consignees shall inspect supplies at des-

tination except when—
(i) The schedule contract indicates that mandatory

source inspection is required by the schedule contracting
agency; or

(ii) A schedule item is covered by a product
description, and the ordering activity determines that the
schedule contracting agency's inspection assistance is
needed (based on the ordering volume, the complexity of the
supplies, or the past performance of the supplier).

(2) When the schedule contracting agency performs
the inspection, the ordering activity will provide two copies
of the order specifying source inspection to the schedule
contracting agency.  The schedule contracting agency will
notify the ordering activity of acceptance or rejection of the
supplies.

(3) Material inspected at source by the schedule con-
tracting agency, and determined to conform with the product
description of the schedule, shall not be reinspected for the
same purpose.  The consignee shall limit inspection to kind,
count, and condition on receipt.

(4) Unless otherwise provided in the schedule contract,
acceptance is conclusive, except as regards latent defects,
fraud, or such gross mistakes as amount to fraud.

(b) Services.  The ordering activity has the right to inspect
all services in accordance with the contract requirements and
as called for by the order.  The ordering activity shall per-
form inspections and tests as specified in the order’s quality
assurance surveillance plan in a manner that will not unduly
delay the work.

8.406-3  Remedies for nonconformance.
(a) If a contractor delivers a supply or service, but it does

not conform to the order requirements, the ordering activity

shall take appropriate action in accordance with the inspec-
tion and acceptance clause of the contract, as supplemented
by the order.

(b) If the contractor fails to perform an order, or take
appropriate corrective action, the ordering activity may ter-
minate the order for cause or modify the order to establish a
new delivery date (after obtaining consideration, as appro-
priate).  Ordering activities shall follow the procedures at
8.406-4 when terminating an order for cause.

8.406-4  Termination for cause.
(a)(1) An ordering activity contracting officer may termi-

nate individual orders for cause.  Termination for cause shall
comply with FAR 12.403, and may include charging the con-
tractor with excess costs resulting from repurchase.

(2) The schedule contracting office shall be notified of
all instances where an ordering activity contracting officer
has terminated for cause an individual order to a Federal
Supply Schedule contractor, or if fraud is suspected.

(b) If the contractor asserts that the failure was excusable,
the ordering activity contracting officer shall follow the pro-
cedures at 8.406-6, as appropriate.

(c) If the contractor is charged excess costs, the following
apply:

(1) Any repurchase shall be made at as low a price as
reasonable, considering the quality required by the Govern-
ment, delivery requirement, and administrative expenses.
Copies of all repurchase orders, except the copy furnished to
the contractor or any other commercial concern, shall
include the notation:

Repurchase against the account of __________ [insert
contractor's name] under Order __________ [insert number]
under Contract __________ [insert number].

(2) When excess costs are anticipated, the ordering
activity may withhold funds due the contractor as offset
security.  Ordering activities shall minimize excess costs to
be charged against the contractor and collect or set-off any
excess costs owed.

(3) If an ordering activity is unable to collect excess
repurchase costs, it shall notify the schedule contracting
office after final payment to the contractor.

(i) The notice shall include the following informa-
tion about the terminated order:

(A) Name and address of the contractor.
(B) Schedule, contract, and order number.
(C) National stock or special item number(s),

and a brief description of the item(s).
(D) Cost of schedule items involved.
(E) Excess costs to be collected.
(F) Other pertinent data.

(ii) The notice shall also include the following
information about the purchase contract:

(A) Name and address of the contractor.
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(B) Item repurchase cost.
(C) Repurchase order number and date of pay-

ment.
(D) Contract number, if any.
(E) Other pertinent data.

(d) Only the schedule contracting officer may modify the
contract to terminate for cause any, or all, supplies or ser-
vices covered by the schedule contract.  If the schedule con-
tracting officer has terminated any supplies or services
covered by the schedule contract, no further orders may be
placed for those items.  Orders placed prior to termination
for cause shall be fulfilled by the contractor, unless termi-
nated for the convenience of the Government by the ordering
activity contracting officer.

8.406-5  Termination for the Government’s convenience.
(a) An ordering activity contracting officer may terminate

individual orders for the Government’s convenience.  Termi-
nations for the Government’s convenience shall comply with
FAR 12.403.

(b) Before terminating orders for the Government’s con-
venience, the ordering activity contracting officer shall
endeavor to enter into a “no cost” settlement agreement with
the contractor.

(c) Only the schedule contracting officer may modify the
schedule contract to terminate any, or all, supplies or ser-
vices covered by the schedule contract for the Government’s
convenience.

8.406-6  Disputes.
(a) Disputes pertaining to the performance of orders

under a schedule contract. (1) Under the Disputes clause of
the schedule contract, the ordering activity contracting
officer may—

(i) Issue final decisions on disputes arising from
performance of the order (but see paragraph (b) of this sec-
tion); or

(ii) Refer the dispute to the schedule contracting
officer.

(2) The ordering activity contracting officer shall
notify the schedule contracting officer promptly of any final
decision.

(b) Disputes pertaining to the terms and conditions of
schedule contracts.  The ordering activity contracting officer
shall refer all disputes that relate to the contract terms and
conditions to the schedule contracting officer for resolution
under the Disputes clause of the contract and notify the
schedule contractor of the referral.

(c) Appeals.  Contractors may appeal final decisions to
either the Board of Contract Appeals servicing the agency
that issued the final decision or the U.S. Court of Federal
Claims.

(d) Alternative dispute resolution.  The contracting officer
should use the alternative dispute resolution (ADR) proce-
dures, to the maximum extent practicable (see 33.204 and
33.214).
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Subpart 8.7—Acquisition from Nonprofit 
Agencies Employing People Who Are Blind or 

Severely Disabled

8.700  Scope of subpart. 
This subpart prescribes the policies and procedures for

implementing the Javits-Wagner-O'Day Act (41 U.S.C. 46-
48c), referred to in this subpart as “the JWOD Act,” and the
rules of the Committee for Purchase from People Who Are
Blind or Severely Disabled (41 CFR Chapter 51).

8.701  Definitions. 
As used in this subpart—
“Allocation” means an action taken by a central nonprofit

agency to designate the JWOD participating nonprofit agen-
cies that will furnish definite quantities of supplies or per-
form specific services upon receipt of orders from ordering
offices.

“Central nonprofit agency” means National Industries for
the Blind (NIB), which has been designated to represent peo-
ple who are blind; or NISH, which has been designated to
represent JWOD participating nonprofit agencies serving
people with severe disabilities other than blindness.

“Committee” means the Committee for Purchase from
People Who Are Blind or Severely Disabled.

“Government” or “entity of the Government” means any
entity of the legislative or judicial branch, any executive
agency, military department, Government corporation, or
independent establishment, the U.S. Postal Service, or any
nonappropriated-fund instrumentality of the Armed Forces.

“Ordering office” means any activity in an entity of the
Government that places orders for the purchase of supplies
or services under the JWOD Program.

“Procurement List” means a list of supplies (including
military resale commodities) and services that the Commit-
tee has determined are suitable for purchase by the Govern-
ment under the Javits-Wagner-O'Day Act.

“Nonprofit agency serving people who are blind” or
“nonprofit agency serving people with other severe disabili-
ties” (referred to jointly as JWOD participating nonprofit
agencies) means a qualified nonprofit agency employing
people who are blind or have other severe disabilities
approved by the Committee to furnish a commodity or a ser-
vice to the Government under the Act.

8.702  General. 
The Committee is an independent Government activity

with members appointed by the President of the United
States.  It is responsible for—

(a) Determining those supplies and services to be pur-
chased by all entities of the Government from JWOD partic-
ipating nonprofit agencies;

(b) Establishing prices for the supplies and services; and

(c) Establishing rules and regulations to implement the
JWOD Act.

8.703  Procurement List. 
The Committee maintains a Procurement List of all sup-

plies and services required to be purchased from JWOD par-
ticipating nonprofit agencies.  The Procurement List may be
accessed at: http://www.jwod.gov/procurementlist.  Ques-
tions concerning whether a supply item or service is on the
Procurement List may be submitted at Internet e-mail
address info@jwod.gov or referred to the Committee offices
at the following address and telephone number:

Committee for Purchase From People
Who Are Blind or Severely Disabled,
Jefferson Plaza 2, Suite 10800,
1421 Jefferson Davis Highway,
Arlington, VA  22202-3259,
(703) 603-7740.

Many items on the Procurement List are identified in the
General Services Administration (GSA) Supply Catalog and
GSA's Customer Service Center Catalogs with a black
square and the words “NIB/NISH Mandatory Source,” and
in similar catalogs issued by the Defense Logistics Agency
(DLA) and the Department of Veterans Affairs (VA).  GSA,
DLA, and VA are central supply agencies from which other
Federal agencies are required to purchase certain supply
items on the Procurement List. 

8.704  Purchase priorities. 
(a) The JWOD Act requires the Government to purchase

supplies or services on the Procurement List, at prices estab-
lished by the Committee, from JWOD participating non-
profit agencies if they are available within the period
required. When identical supplies or services are on the Pro-
curement List and the Schedule of Products issued by Fed-
eral Prison Industries, Inc., ordering offices shall purchase
supplies and services in the following priorities:

(1) Supplies:
(i) Federal Prison Industries, Inc. (41 U.S.C. 48). 
(ii) JWOD participating nonprofit agencies. 
(iii) Commercial sources.

(2) Services:
(i) JWOD participating nonprofit agencies. 
(ii) Federal Prison Industries, Inc., or commercial

sources. 
(b) No other provision of the FAR shall be construed as

permitting an exception to the mandatory purchase of items
on the Procurement List. 

(c) The Procurement List identifies those supplies for
which the ordering office must obtain a formal waiver
(8.604) from Federal Prison Industries, Inc., before making
any purchases from JWOD participating nonprofit agencies. 
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8.705  Procedures. 

8.705-1  General. 
(a) Ordering offices shall obtain supplies and services on

the Procurement List from the central nonprofit agency or its
designated JWOD participating nonprofit agencies, except
that supplies identified on the Procurement List as available
from DLA, GSA, or VA supply distribution facilities shall be
obtained through DLA, GSA, or VA procedures. If a distri-
bution facility cannot provide the supplies, it shall inform the
ordering office, which shall then order from the JWOD par-
ticipating nonprofit agency designated by the Committee.

(b) Supply distribution facilities in DLA and GSA shall
obtain supplies on the Procurement List from the central
nonprofit agency identified or its designated JWOD partici-
pating nonprofit agency.

8.705-2  Direct-order process. 
Central nonprofit agencies may authorize ordering offices

to transmit orders for specific supplies or services directly to
a JWOD participating nonprofit agency. The written authori-
zation remains valid until it is revoked by the central non-
profit agency or the Committee. The central nonprofit
agency shall specify the normal delivery or performance lead
time required by the nonprofit agency. The ordering office
shall reflect this lead time in its orders. 

8.705-3  Allocation process. 
(a) When the direct order process has not been authorized,

the ordering office shall submit a letter request for allocation
(requesting the designation of the JWOD participating non-
profit agency to produce the supplies or perform the service)
to the central nonprofit agency designated in the Procure-
ment List. Ordering offices shall request allocations in suffi-
cient time for a reply, for orders to be placed, and for the
nonprofit agency to produce the supplies or provide the ser-
vice within the required delivery or performance schedule. 

(b) The ordering office’s request to the central nonprofit
agency for allocation shall include the following informa-
tion:

(1) For supplies—Item name, stock number, latest
specification, quantity, unit price, date delivery is required,
and destination to which delivery is to be made.

(2) For services—Type and location of service
required, latest specification, work to be performed, esti-
mated volume, and required date or dates for completion.

(3) Other requirements; e.g., packing, marking, as nec-
essary. 

(c) When an allocation is received, the ordering office
shall promptly issue an order to the specified JWOD partici-
pating nonprofit agency or to the central nonprofit agency, as
instructed by the allocation. If the issuance of an order is to
be delayed for more than 15 days beyond receipt of the allo-

cation, or canceled, the ordering office shall advise the cen-
tral nonprofit agency immediately. 

(d) Ordering offices may issue orders without limitation
as to dollar amount and shall record them upon issuance as
obligations. Each order shall include, as a minimum, the
information contained in the request for allocation. Ordering
offices shall also include additional instructions necessary
for performance under the order; e.g., on the handling of
Government-furnished property, reports required, and notifi-
cation of shipment. 

8.705-4  Compliance with orders. 
(a) The central nonprofit agency shall inform the ordering

office of changes in lead time experienced by its JWOD par-
ticipating nonprofit agencies to minimize requests for exten-
sion once the ordering office places an order. 

(b) The ordering office shall grant a request by a central
nonprofit agency or JWOD participating nonprofit agency
for revision in the delivery or completion schedule, if feasi-
ble. If extension of the delivery or completion date is not fea-
sible, the ordering office shall notify the appropriate central
nonprofit agency and request that it reallocate the order, or
grant a purchase exception authorizing acquisition from
commercial sources. 

(c) When a JWOD participating nonprofit agency fails to
perform under the terms of an order, the ordering office shall
make every effort to resolve the noncompliance with the
nonprofit agency involved and to negotiate an adjustment
before taking action to cancel the order. If the problem can-
not be resolved with the nonprofit agency, the ordering office
shall refer the matter for resolution first to the central non-
profit agency and then, if necessary, to the Committee.

(d) When, after complying with 8.705-4(c), the ordering
office determines that it must cancel an order, it shall notify
the central nonprofit agency and, if practical, request a real-
location of the order. When the central nonprofit agency can-
not reallocate the order, it shall grant a purchase exception
permitting use of commercial sources, subject to approval by
the Committee when the value of the purchase exception is
$25,000 or more. 

8.706  Purchase exceptions. 
(a) Ordering offices may acquire supplies or services on

the Procurement List from commercial sources only if the
acquisition is specifically authorized in a purchase exception
granted by the designated central nonprofit agency. 

(b) The central nonprofit agency shall promptly grant pur-
chase exceptions when—

(1) The JWOD participating nonprofit agencies cannot
provide the supplies or services within the time required, and
commercial sources can provide them significantly sooner in
the quantities required; or
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(2) The quantity required cannot be produced or pro-
vided economically by the JWOD participating nonprofit
agencies. 

(c) The central nonprofit agency granting the exception
shall specify the quantity and delivery or performance period
covered by the exception. 

(d) When a purchase exception is granted, the contracting
officer shall—

(1) Initiate purchase action within 15 days following
the date of the exception or any extension granted by the
central nonprofit agency; and

(2) Provide a copy of the solicitation to the central
nonprofit agency when it is issued.

(e) The Committee may also grant a purchase exception,
under any circumstances it considers appropriate. 

8.707  Prices. 
(a) The prices of items on the Procurement List are fair

market prices established by the Committee. All prices for
supplies ordered under this subpart are f.o.b. origin. 

(b) Prices for supplies are normally adjusted semiannu-
ally. Prices for services are normally adjusted annually. 

(c) The Committee may request the agency responsible
for acquiring the supplies or service to assist it in establish-
ing or revising the fair market price. The Committee has the
authority to establish prices without prior coordination with
the responsible contracting office. 

(d) Price changes shall normally apply to all orders
received by the JWOD participating nonprofit agency on or
after the effective date of the change. In special cases, after
considering the views of the ordering office, the Committee
may make price changes applicable to orders received by the
JWOD participating nonprofit agency prior to the effective
date of the change. 

(e) If an ordering office desires packing, packaging, or
marking of supplies other than the standard pack as provided
on the Procurement List, any difference in costs shall be
included as a separate item on the nonprofit agency's
invoice. The ordering office shall reimburse the nonprofit
agency for these costs. 

(f) Ordering offices may make recommendations to the
Committee at any time for price revisions for supplies and
services on the Procurement List. 

8.708  Shipping. 
(a) Delivery is accomplished when a shipment is placed

aboard the vehicle of the initial carrier. The time of delivery
is the date shipment is released to and accepted by the initial
carrier. 

(b) Shipment is normally under Government bills of lad-
ing. However, for small orders, ordering offices may specify
other shipment methods. 

(c) When shipments are under Government bills of lad-
ing, the bills of lading may accompany orders or be other-
wise furnished promptly. Failure of an ordering office to
furnish bills of lading or to designate a method of transporta-
tion may result in an excusable delay in delivery. 

(d) JWOD participating nonprofit agencies shall include
transportation costs for small shipments paid by the non-
profit agencies as an item on the invoice. The ordering office
shall reimburse the nonprofit agencies for these costs.

8.709  Payments. 
The ordering office shall make payments for supplies or

services on the Procurement List within 30 days after ship-
ment or after receipt of a proper invoice or voucher.

8.710  Quality of merchandise. 
Supplies and services provided by JWOD participating

nonprofit agencies shall comply with the applicable Govern-
ment specifications and standards cited in the order. When
no specifications or standards exist—

(a) Supplies shall be of the highest quality and equal to
similar items available on the commercial market; and

(b) Services shall conform to good commercial practices. 

8.711  Quality complaints. 
(a) When the quality of supplies or services received is

unsatisfactory, the using activity shall take the following
actions:

(1) For supplies received from DLA supply centers,
GSA supply distribution facilities, or Department of Veter-
ans Affairs distribution division, notify the supplying
agency.

(2) For supplies or services received from JWOD par-
ticipating nonprofit agencies, address complaints to the indi-
vidual nonprofit agency involved, with a copy to the
appropriate central nonprofit agency.

(b) When quality problems cannot be resolved by the
JWOD participating nonprofit agency and the ordering
office, the ordering office shall first contact the central non-
profit agency and then, if necessary, the Committee for reso-
lution. 

8.712  Specification changes. 
(a) The contracting activity shall notify the JWOD partic-

ipating nonprofit agency and appropriate central nonprofit
agency of any change in specifications or descriptions. In the
absence of such written notification, the JWOD participating
nonprofit agency shall furnish the supplies or services under
the specification or description cited in the order.

(b) The contracting activity shall provide 90-days
advance notification to the Committee and the central non-
profit agency on actions that affect supplies on the Procure-
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ment List and shall permit them to comment before action is
taken, particularly when it involves—

(1) Changes that require new national stock numbers
or item designations;

(2) Deleting items from the supply system;
(3) Standardization; or
(4) Developing new items to replace items on the Pro-

curement List. 
(c) For services, the contracting activity shall notify the

JWOD participating nonprofit agency and central nonprofit
agency concerned at least 90 days prior to the date that any
changes in the scope of work or other conditions will be
required. 

(d) When, in order to meet its emergency needs, a con-
tracting activity is unable to give the 90-day notification
required in paragraphs (b) and (c) of this section, the con-
tracting activity shall, at the time it places the order or
change notice, inform the JWOD participating nonprofit
agency and the central nonprofit agency in writing of the rea-
sons that it cannot meet the 90-day notification requirement. 

8.713  Optional acquisition of supplies and services. 
(a) Ordering offices may acquire supplies and services not

included on the Procurement List from a JWOD participat-
ing nonprofit agency that is the low responsive, responsible
offeror under a solicitation issued by other authorized acqui-
sition methods. 

(b) Ordering offices should forward solicitations to
JWOD participating nonprofit agencies that may be qualified
to provide the supplies or services required. 

8.714  Communications with the central nonprofit
agencies and the Committee. 
(a) The addresses of the central nonprofit agencies are:

(1) National Industries for the Blind
1901 N. Beauregard St., Suite 200
Alexandria, VA 22311-1727
(703) 998-0770; and

(2) NIMSH
2235 Cedar Lane
Vienna, VA 22182-5200
(703) 560-6800.

(b) Any matter requiring referral to the Committee shall
be addressed to the—

Executive Director of the Committee,
Jefferson Plaza 2, Suite 10800,
1421 Jefferson Davis Highway, 
Arlington, VA  22202-3259.

8.715  Replacement commodities. 
When a commodity on the Procurement List is replaced

by another commodity which has not been previously
acquired, and a qualified JWOD participating nonprofit
agency can furnish the replacement commodity in accor-
dance with the Government's quality standards and delivery
schedules and at a fair market price, the replacement com-
modity is automatically on the Procurement List and shall be
acquired from the JWOD participating nonprofit agency des-
ignated by the Committee. The commodity being replaced
shall continue to be included on the Procurement List until
there is no longer a requirement for that commodity. 

8.716  Change-of-name and successor in interest
procedures.
When the Committee recognizes a name change or a suc-

cessor in interest for a JWOD participating nonprofit agency
providing supplies or services on the Procurement List—

(a) The Committee will provide a notice of a change to
the Procurement List to the cognizant contracting officers;
and

(b) Upon receipt of a notice of a change to the Procure-
ment List from the Committee, the contracting officer
must—

(1) Prepare a Standard Form (SF) 30, Amendment of
Solicitation/Modification of Contract, incorporating a sum-
mary of the notice and attaching a list of contracts affected;
and

(2) Distribute the SF 30, including a copy to the
Committee.
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25.102  Policy.
Except as provided in 25.103, acquire only domestic end

products for public use inside the United States.

25.103  Exceptions.
When one of the following exceptions applies, the con-

tracting officer may acquire a foreign end product without
regard to the restrictions of the Buy American Act:

(a) Public interest. The head of the agency may make a
determination that domestic preference would be inconsistent
with the public interest. This exception applies when an
agency has an agreement with a foreign government that pro-
vides a blanket exception to the Buy American Act.

(b) Nonavailability. (1) A nonavailability determination
has been made for the articles listed in 25.104.

(2)(i) The head of the contracting activity may make a
determination that an article, material, or supply is not mined,
produced, or manufactured in the United States in sufficient
and reasonably available commercial quantities of a satisfac-
tory quality.

(ii) If the contracting officer considers that the non-
availability of an article is likely to affect future acquisitions,
the contracting officer may submit a copy of the determina-
tion and supporting documentation to the appropriate council
identified in 1.201-1 in accordance with agency procedures,
for possible addition to the list in 25.104.

(3) A written determination is not required if all of the
following conditions are present:

(i) The acquisition was conducted through use of full
and open competition.

(ii) The acquisition was synopsized in accordance
with 5.201.

(iii) No offer for a domestic end product was
received.

(c) Unreasonable cost. The contracting officer may deter-
mine that the cost of a domestic end product would be unrea-
sonable, in accordance with 25.105 and Subpart 25.5.

(d) Resale. The contracting officer may purchase foreign
end products specifically for commissary resale.

25.104  Nonavailable articles.
(a) The following articles have been determined to be non-

available in accordance with 25.103(b): 
Acetylene, black.
Agar, bulk.
Anise.
Antimony, as metal or oxide.
Asbestos, amosite, chrysotile, and crocidolite.
Bamboo shoots.
Bananas.
Bauxite.
Beef, corned, canned.
Beef extract.

Bephenium hydroxynapthoate.
Bismuth.
Books, trade, text, technical, or scientific; newspapers;

pamphlets; magazines; periodicals; printed briefs and films;
not printed in the United States and for which domestic edi-
tions are not available.

Brazil nuts, unroasted
Cadmium, ores and flue dust.
Calcium cyanamide.
Capers.
Cashew nuts.
Castor beans and castor oil.
Chalk, English.
Chestnuts.
Chicle.
Chrome ore or chromite.
Cinchona bark.
Cobalt, in cathodes, rondelles, or other primary ore and

metal forms.
Cocoa beans.
Coconut and coconut meat, unsweetened, in shredded,

desiccated, or similarly prepared form.
Coffee, raw or green bean.
Colchicine alkaloid, raw.
Copra.
Cork, wood or bark and waste.
Cover glass, microscope slide.
Crane rail (85-pound per foot).
Cryolite, natural.
Dammar gum.
Diamonds, industrial, stones and abrasives.
Emetine, bulk.
Ergot, crude.
Erythrityl tetranitrate.
Fair linen, altar.
Fibers of the following types: abaca, abace, agave, coir,

flax, jute, jute burlaps, palmyra, and sisal.
Goat and kidskins.
Goat hair canvas.
Grapefruit sections, canned.
Graphite, natural, crystalline, crucible grade.
Hand file sets (Swiss pattern).
Handsewing needles.
Hemp yarn.
Hog bristles for brushes.
Hyoscine, bulk.
Ipecac, root.
Iodine, crude.
Kaurigum.
Lac.
Leather, sheepskin, hair type.
Lavender oil.
Manganese.
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Menthol, natural bulk.
Mica.
Microprocessor chips (brought onto a Government con-

struction site as separate units for incorporation into building
systems during construction or repair and alteration of real
property).

Modacrylic fur ruff.
Nickel, primary, in ingots, pigs, shots, cathodes, or similar

forms; nickel oxide and nickel salts.
Nitroguanidine (also known as picrite).
Nux vomica, crude.
Oiticica oil.
Olive oil.
Olives (green), pitted or unpitted, or stuffed, in bulk.
Opium, crude.
Oranges, mandarin, canned.
Petroleum, crude oil, unfinished oils, and finished prod-

ucts.
Pine needle oil.
Platinum and related group metals, refined, as sponge,

powder, ingots, or cast bars.
Pyrethrum flowers.
Quartz crystals.
Quebracho.
Quinidine.
Quinine.
Rabbit fur felt.
Radium salts, source and special nuclear materials.
Rosettes.
Rubber, crude and latex.
Rutile.
Santonin, crude.
Secretin.
Shellac.
Silk, raw and unmanufactured.
Spare and replacement parts for equipment of foreign

manufacture, and for which domestic parts are not available.
Spices and herbs, in bulk.
Sugars, raw.
Swords and scabbards.
Talc, block, steatite.
Tantalum.
Tapioca flour and cassava.
Tartar, crude; tartaric acid and cream of tartar in bulk.
Tea in bulk.
Thread, metallic (gold).
Thyme oil.
Tin in bars, blocks, and pigs.
Triprolidine hydrochloride.
Tungsten.
Vanilla beans.
Venom, cobra.

Water chestnuts.
Wax, carnauba.
Wire glass.
Woods; logs, veneer, and lumber of the following species:

Alaskan yellow cedar, angelique, balsa, ekki, greenheart,
lignum vitae, mahogany, and teak.

Yarn, 50 Denier rayon.
(b) The determination in paragraph (a) of this section does

not apply if the contracting officer learns before the time des-
ignated for receipt of bids in sealed bidding or final offers in
negotiation that an article on the list is available domestically
in sufficient and reasonably available quantities of a satisfac-
tory quality. The contracting officer must amend the solicita-
tion if purchasing the article, or if purchasing an end product
that could contain such an article as a component, and must
specify in all new solicitations that the article is available
domestically and that offerors and contractors may not treat
foreign components of the same class or kind as domestic
components. In addition, the contracting officer must submit
a copy of supporting documentation to the appropriate coun-
cil identified in 1.201-1 in accordance with agency proce-
dures, for possible removal of the article from the list.

25.105  Determining reasonableness of cost.
(a) The contracting officer—

(1) Must use the evaluation factors in paragraph (b) of
this section unless the head of the agency makes a written
determination that the use of higher factors is more appropri-
ate. If the determination applies to all agency acquisitions, the
agency evaluation factors must be published in agency regu-
lations; and

(2) Must not apply evaluation factors to offers of eligi-
ble products if the acquisition is subject to a trade agreement
under Subpart 25.4.

(b) If there is a domestic offer that is not the low offer, and
the restrictions of the Buy American Act apply to the low
offer, the contracting officer must determine the reasonable-
ness of the cost of the domestic offer by adding to the price of
the low offer, inclusive of duty—

(1) 6 percent, if the lowest domestic offer is from a large
business concern; or

(2) 12 percent, if the lowest domestic offer is from a
small business concern. The contracting officer must use this
factor, or another factor established in agency regulations, in
small business set-asides if the low offer is from a small busi-
ness concern offering the product of a small business concern
that is not a domestic end product (see Subpart 19.5).

(c) The price of the domestic offer is reasonable if it does
not exceed the evaluated price of the low offer after addition
of the appropriate evaluation factor in accordance with para-
graph (a) or (b) of this section. (See evaluation procedures at
Subpart 25.5.)
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(c) The contractor shall accumulate indirect costs by logi-
cal cost groupings with due consideration of the reasons for
incurring such costs.  The contractor shall determine each
grouping so as to permit use of an allocation base that is
common to all cost objectives to which the grouping is to be
allocated.  The base selected shall allocate the grouping on
the basis of the benefits accruing to intermediate and final
cost objectives.  When substantially the same results can be
achieved through less precise methods, the number and com-
position of cost groupings should be governed by practical
considerations and should not unduly complicate the alloca-
tion.

(d) Once an appropriate base for allocating indirect costs
has been accepted, the contractor shall not fragment the base
by removing individual elements.  All items properly includ-
able in an indirect cost base shall bear a pro rata share of
indirect costs irrespective of their acceptance as Government
contract costs.  For example, when a cost input base is used
for the allocation of G&A costs, the contractor shall include
in the base all items that would properly be part of the cost
input base, whether allowable or unallowable, and these
items shall bear their pro rata share of G&A costs.

(e) The method of allocating indirect costs may require
revision when there is a significant change in the nature of
the business, the extent of subcontracting, fixed-asset
improvement programs, inventories, the volume of sales and
production, manufacturing processes, the contractor’s prod-
ucts, or other relevant circumstances.

(f) Separate cost groupings for costs allocable to offsite
locations may be necessary to permit equitable distribution
of costs on the basis of the benefits accruing to the several
cost objectives.

(g) A base period for allocating indirect costs is the cost
accounting period during which such costs are incurred and
accumulated for allocation to work performed in that period.

(1) For contracts subject to full or modified CAS cov-
erage, the contractor shall follow the criteria and guidance in
48 CFR 9904.406 for selecting the cost accounting periods
to be used in allocating indirect costs. 

(2) For contracts other than those subject to paragraph
(g)(1) of this section, the base period for allocating indirect
costs shall be the contractor’s fiscal year used for financial
reporting purposes in accordance with generally accepted
accounting principles.  The fiscal year will normally be 12
months, but a different period may be appropriate (e.g.,
when a change in fiscal year occurs due to a business combi-
nation or other circumstances). 

(h) Special care should be exercised in applying the prin-
ciples of paragraphs (c), (d), and (e) of this section when
Government-owned contractor-operated (GOCO) plants are
involved.  The distribution of corporate, division or branch
office G&A expenses to such plants operating with little or

no dependence on corporate administrative activities may
require more precise cost groupings, detailed accounts
screening, and carefully developed distribution bases. 

31.204  Application of principles and procedures.
(a) Costs are allowable to the extent they are reasonable,

allocable, and determined to be allowable under 31.201,
31.202, 31.203, and 31.205. These criteria apply to all of the
selected items that follow, even if particular guidance is pro-
vided for certain items for emphasis or clarity.

(b)(1) For the following subcontract types, costs incurred
as reimbursements or payments to a subcontractor are allow-
able to the extent the reimbursements or payments are for
costs incurred by the subcontractor that are consistent with
this part:

(i) Cost-reimbursement.
(ii) Fixed-price incentive.
(iii) Price redeterminable (i.e., fixed-price contracts

with prospective price redetermination and fixed-ceiling-
price contracts with retroactive price redetermination).

(2) The requirements of paragraph (b)(1) of this sec-
tion apply to any tier above the first firm-fixed-price subcon-
tract or fixed-price subcontract with economic price
adjustment provisions.

(c) Costs incurred as payments under firm-fixed-price
subcontracts or fixed-price subcontracts with economic price
adjustment provisions or modifications thereto, for which
subcontract cost analysis was performed are allowable if the
price was negotiated in accordance with 31.102.

(d) Section 31.205 does not cover every element of cost.
Failure to include any item of cost does not imply that it is
either allowable or unallowable. The determination of
allowability shall be based on the principles and standards in
this subpart and the treatment of similar or related selected
items. When more than one subsection in 31.205 is relevant
to a contractor cost, the cost shall be apportioned among the
applicable subsections, and the determination of allowability
of each portion shall be based on the guidance contained in
the applicable subsection. When a cost, to which more than
one subsection in 31.205 is relevant, cannot be apportioned,
the determination of allowability shall be based on the guid-
ance contained in the subsection that  most specifically deals
with, or best captures the essential nature of, the cost at
issue.

31.205  Selected costs.

31.205-1  Public relations and advertising costs.
(a) “Public relations” means all functions and activities

dedicated to—
(1) Maintaining, protecting, and enhancing the image

of a concern or its products; or
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(2) Maintaining or promoting reciprocal understanding
and favorable relations with the public at large, or any seg-
ment of the public. The term public relations includes activi-
ties associated with areas such as advertising, customer
relations, etc.

(b) “Advertising” means the use of media to promote the
sale of products or services and to accomplish the activities
referred to in paragraph (d) of this subsection, regardless of
the medium employed, when the advertiser has control over
the form and content of what will appear, the media in which
it will appear, and when it will appear. Advertising media
include but are not limited to conventions, exhibits, free
goods, samples, magazines, newspapers, trade papers, direct
mail, dealer cards, window displays, outdoor advertising,
radio, and television.

(c) Public relations and advertising costs include the costs
of media time and space, purchased services performed by
outside organizations, as well as the applicable portion of
salaries, travel, and fringe benefits of employees engaged in
the functions and activities identified in paragraphs (a) and
(b) of this subsection.

(d) The only allowable advertising costs are those that
are—

(1) Specifically required by contract, or that arise from
requirements of Government contracts, and that are exclu-
sively for—

(i) Acquiring scarce items for contract perfor-
mance; or

(ii) Disposing of scrap or surplus materials acquired
for contract performance;

(2) Costs of activities to promote sales of products nor-
mally sold to the U.S. Government, including trade shows,
which contain a significant effort to promote exports from
the United States.  Such costs are allowable, notwithstanding
paragraphs (f)(1), (f)(3), (f)(4)(ii), and (f)(5) of this subsec-
tion.  However, such costs do not include the costs of memo-
rabilia (e.g., models, gifts, and souvenirs), alcoholic
beverages, entertainment, and physical facilities that are
used primarily for entertainment rather than product promo-
tion; or

(3) Allowable in accordance with 31.205-34.
(e) Allowable public relations costs include the follow-

ing:
(1) Costs specifically required by contract.
(2) Costs of—

(i) Responding to inquiries on company policies
and activities;

(ii) Communicating with the public, press, stock-
holders, creditors, and customers; and

(iii) Conducting general liaison with news media
and Government public relations officers, to the extent that
such activities are limited to communication and liaison nec-
essary to keep the public informed on matters of public con-
cern such as notice of contract awards, plant closings or
openings, employee layoffs or rehires, financial information,
etc.

(3) Costs of participation in community service activi-
ties (e.g., blood bank drives, charity drives, savings bond
drives, disaster assistance, etc.).

(4) Costs of plant tours and open houses (but see para-
graph (f)(5) of this subsection).

(5) Costs of keel laying, ship launching, commission-
ing, and roll-out ceremonies, to the extent specifically pro-
vided for by contract.

(f) Unallowable public relations and advertising costs
include the following:

(1) All public relations and advertising costs, other
than those specified in paragraphs (d) and (e) of this subsec-
tion, whose primary purpose is to promote the sale of prod-
ucts or services by stimulating interest in a product or
product line (except for those costs made allowable under
31.205-38(b)(5)), or by disseminating messages calling
favorable attention to the contractor for purposes of enhanc-
ing the company image to sell the company's products or
services. 

(2) All costs of trade shows and other special events
which do not contain a significant effort to promote the
export sales of products normally sold to the U.S. Govern-
ment. 

(3) Costs of sponsoring meetings, conventions, sympo-
sia, seminars, and other special events when the principal
purpose of the event is other than dissemination of technical
information or stimulation of production.

(4) Costs of ceremonies such as—
(i) Corporate celebrations and 
(ii) New product announcements. 

(5) Costs of promotional material, motion pictures,
videotapes, brochures, handouts, magazines, and other
media that are designed to call favorable attention to the con-
tractor and its activities.

(6) Costs of souvenirs, models, imprinted clothing,
buttons, and other mementos provided to customers or the
public.

(7) Costs of memberships in civic and community
organizations.
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31.205-7  Contingencies.
(a) “Contingency,” as used in this subpart, means a possi-

ble future event or condition arising from presently known or
unknown causes, the outcome of which is indeterminable at
the present time.

(b) Costs for contingencies are generally unallowable for
historical costing purposes because such costing deals with
costs incurred and recorded on the contractor’s books. How-
ever, in some cases, as for example, terminations, a contin-
gency factor may be recognized when it is applicable to a
past period to give recognition to minor unsettled factors in
the interest of expediting settlement.

(c) In connection with estimates of future costs, contin-
gencies fall into two categories:

(1) Those that may arise from presently known and
existing conditions, the effects of which are foreseeable
within reasonable limits of accuracy; e.g., anticipated costs
of rejects and defective work. Contingencies of this category
are to be included in the estimates of future costs so as to
provide the best estimate of performance cost.

(2) Those that may arise from presently known or
unknown conditions, the effect of which cannot be measured
so precisely as to provide equitable results to the contractor
and to the Government; e.g., results of pending litigation.
Contingencies of this category are to be excluded from cost
estimates under the several items of cost, but should be dis-
closed separately (including the basis upon which the contin-
gency is computed) to facilitate the negotiation of
appropriate contractual coverage. (See, for example,
31.205-6(g) and 31.205-19.)

31.205-8  Contributions or donations.
Contributions or donations, including cash, property and

services, regardless of recipient, are unallowable, except as
provided in 31.205-1(e)(3).

31.205-9  [Reserved]

31.205-10  Cost of money.
(a) General.  Cost of money—

(1) Is an imputed cost that is not a form of interest on
borrowings (see 31.205-20);

(2) Is an “incurred cost” for cost-reimbursement pur-
poses under applicable cost-reimbursement contracts and for
progress payment purposes under fixed-price contracts; and

(3) Refers to— 
(i) Facilities capital cost of money (48 CFR

9904.414); and
(ii) Cost of money as an element of the cost of capi-

tal assets under construction (48 CFR 9904.417).
(b) Cost of money is allowable, provided— 

(1) It is measured, assigned, and allocated to contracts
in accordance with 48 CFR 9904.414 or measured and added
to the cost of capital assets under construction in accordance
with 48 CFR 9904.417, as applicable;

(2) The requirements of 31.205-52, which limit the
allowability of cost of money, are followed; and

(3) The estimated facilities capital cost of money is
specifically identified and proposed in cost proposals relat-
ing to the contract under which the cost is to be claimed.

(c) Actual interest cost in lieu of the calculated imputed
cost of money is unallowable.

31.205-11  Depreciation. 
(a) Depreciation on a contractor’s plant, equipment, and

other capital facilities is an allowable contract cost, subject to
the limitations contained in this cost principle.  For tangible
personal property, only estimated residual values that exceed
10 percent of the capitalized cost of the asset need be used in
establishing depreciable costs.  Where either the declining
balance method of depreciation or the class life asset depreci-
ation range system is used, the residual value need not be
deducted from capitalized cost to determine depreciable
costs.  Depreciation cost that would significantly reduce the
book value of a tangible capital asset below its residual value
is unallowable.

(b) Contractors having contracts subject to 48 CFR
9904.409, Depreciation of Tangible Capital Assets, shall
adhere to the requirement of that standard for all fully CAS-
covered contracts and may elect to adopt the standard for all
other contracts.  All requirements of 48 CFR 9904.409 are
applicable if the election is made, and contractors must con-
tinue to follow it until notification of final acceptance of all
deliverable items on all open negotiated Government con-
tracts.

(c) For contracts to which 48 CFR 9904.409 is not applied,
except as indicated in paragraphs (g) and (h) of this subsec-
tion, allowable depreciation shall not exceed the amount used
for financial accounting purposes, and shall be determined in
a manner consistent with the depreciation policies and proce-
dures followed in the same segment on non-Government
business.

(d) Depreciation, rental, or use charges are unallowable on
property acquired from the Government at no cost by the con-
tractor or by any division, subsidiary, or affiliate of the con-
tractor under common control.

(e) The depreciation on any item which meets the criteria
for allowance at price under 31.205-26(e) may be based on
that price, provided the same policies and procedures are used
for costing all business of the using division, subsidiary, or
organization under common control.

(f) No depreciation or rental is allowed on property fully
depreciated by the contractor or by any division, subsidiary,
or affiliate of the contractor under common control.  How-
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ever, a reasonable charge for using fully depreciated property
may be agreed upon and allowed (but, see 31.109(h)(2)).  In
determining the charge, consideration shall be given to cost,
total estimated useful life at the time of negotiations, effect of
any increased maintenance charges or decreased efficiency
due to age, and the amount of depreciation previously charged
to Government contracts or subcontracts.

(g) Whether or not the contract is otherwise subject to
CAS, the requirements of 31.205-52 shall be observed.

(h) In the event of a write-down from carrying value to fair
value as a result of impairments caused by events or changes
in circumstances, allowable depreciation of the impaired
assets is limited to the amounts that would have been allowed
had the assets not been written down (see 31.205-16(g)).
However, this does not preclude a change in depreciation
resulting from other causes such as permissible changes in
estimates of service life, consumption of services, or residual
value.

(i) A “capital lease,” as defined in Statement of Financial
Accounting Standard No. 13 (FAS-13), Accounting for
Leases, is subject to the requirements of this cost principle.
(See 31.205-36 for Operating Leases.)  FAS-13 requires that
capital leases be treated as purchased assets, i.e., be capital-
ized, and the capitalized value of such assets be distributed
over their useful lives as depreciation charges or over the
leased life as amortization charges, as appropriate, except
that—

(1) Lease costs under a sale and leaseback arrangement
are allowable up to the amount that would have been allowed
had the contractor retained title to the asset; and

(2) If it is determined that the terms of the capital lease
have been significantly affected by the fact that the lessee
and lessor are related, depreciation charges are not allowable
in excess of those that would have occurred if the lease con-
tained terms consistent with those found in a lease between
unrelated parties.

31.205-12  Economic planning costs. 
Economic planning costs are the costs of general long-

range management planning that is concerned with the future
overall development of the contractor’s business and that may
take into account the eventual possibility of economic dislo-
cations or fundamental alterations in those markets in which
the contractor currently does business.  Economic planning
costs are allowable.  Economic planning costs do not include
organization or reorganization costs covered by 31.205-27.
See 31.205-38 for market planning costs other than economic
planning costs.

31.205-13  Employee morale, health, welfare, food service,
and dormitory costs and credits.
(a) Aggregate costs incurred on activities designed to

improve working conditions, employer-employee relations,

employee morale, and employee performance (less income
generated by these activities) are allowable, subject to the
limitations contained in this subsection.  Some examples of
allowable activities are—

(1) House publications;
(2) Health clinics;
(3) Wellness/fitness centers;
(4) Employee counseling services; and
(5) Food and dormitory services for the contractor’s

employees at or near the contractor’s facilities.  These ser-
vices include—

(i) Operating or furnishing facilities for cafeterias,
dining rooms, canteens, lunch wagons, vending machines,
living accommodations; and

(ii) Similar types of services.
(b) Costs of gifts are unallowable. (Gifts do not include

awards for performance made pursuant to 31.205-6(f) or
awards made in recognition of employee achievements pursu-
ant to an established contractor plan or policy.)

(c) Costs of recreation are unallowable, except for the costs
of employees' participation in company sponsored sports
teams or employee organizations designed to improve com-
pany loyalty, team work, or physical fitness.

(d)(1) The allowability of food and dormitory losses are
determined by the following factors:

(i) Losses from operating food and dormitory ser-
vices are allowable only if the contractor’s objective is to
operate such services on a break-even basis.

(ii) Losses sustained because food services or lodg-
ing accommodations are furnished without charge or at prices
or rates which obviously would not be conducive to the
accomplishment of the objective in paragraph (d)(1)(i) of this
subsection are not allowable, except as described in para-
graph (d)(1)(iii) of this subsection.

(iii) A loss may be allowed to the extent that the con-
tractor can demonstrate that unusual circumstances exist such
that even with efficient management, operating the services
on a break-even basis would require charging inordinately
high prices, or prices or rates higher than those charged by
commercial establishments offering the same services in the
same geographical areas.  The following are examples of
unusual circumstances:

(A) The contractor must provide food or dormi-
tory services at remote locations where adequate commercial
facilities are not reasonably available.

(B) The contractor’s charged (but unproductive)
labor costs would be excessive if the services were not avail-
able.

(C) If cessation or reduction of food or dormitory
operations will not otherwise yield net cost savings.

(2) Costs of food and dormitory services shall include
an allocable share of indirect expenses pertaining to these
activities.
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(2) Establishing, administering, contributing to, or
paying the expenses of a political party, campaign, political
action committee, or other organization established for the
purpose of influencing the outcomes of elections;

(3) Any attempt to influence—
(i) The introduction of Federal, state, or local legis-

lation, or 
(ii) The enactment or modification of any pending

Federal, state, or local  legislation through communication
with any member or employee of the Congress or state legis-
lature (including efforts to influence state or local officials to
engage in similar lobbying activity), or with any government
official or employee in connection with a decision to sign or
veto enrolled legislation;

(4) Any attempt to influence—
(i) The introduction of Federal, state, or local

legislation, or
(ii) The enactment or modification of any pending

Federal, state, or local legislation by preparing, distributing
or using publicity or propaganda, or by urging members of
the general public or any segment thereof to contribute to or
participate in any mass demonstration, march, rally, fund
raising drive, lobbying campaign or letter writing or tele-
phone campaign; 

(5) Legislative liaison activities, including attendance
at legislative sessions or committee hearings, gathering
information regarding legislation, and analyzing the effect of
legislation, when such activities are carried on in support of
or in knowing preparation for an effort to engage in unallow-
able activities; or

(6) Costs incurred in attempting to improperly influ-
ence (see 3.401), either directly or indirectly, an employee or
officer of the Executive branch of the Federal Government to
give consideration to or act regarding a regulatory or con-
tract matter.

(b) The following activities are excepted from the cover-
age of (a) of this section:

(1) Providing a technical and factual presentation of
information on a topic directly related to the performance of
a contract through hearing testimony, statements or letters to
the Congress or a state legislature, or subdivision, member,
or cognizant staff member thereof, in response to a docu-
mented request (including a Congressional Record notice
requesting testimony or statements for the record at a regu-
larly scheduled hearing) made by the recipient member, leg-
islative body or subdivision, or a cognizant staff member
thereof; provided such information is readily obtainable and
can be readily put in deliverable form; and further provided
that costs under this section for transportation, lodging or
meals are unallowable unless incurred for the purpose of

offering testimony at a regularly scheduled Congressional
hearing pursuant to a written request for such presentation
made by the Chairman or Ranking Minority Member of the
Committee or Subcommittee conducting such hearing.

(2) Any lobbying made unallowable by paragraph
(a)(3) of this subsection to influence state or local legislation
in order to directly reduce contract cost, or to avoid material
impairment of the contractor’s authority to perform the con-
tract.

(3) Any activity specifically authorized by statute to be
undertaken with funds from the contract.

(c) When a contractor seeks reimbursement for indirect
costs, total lobbying costs shall be separately identified in
the indirect cost rate proposal, and thereafter treated as other
unallowable activity costs.

(d) Contractors shall maintain adequate records to dem-
onstrate that the certification of costs as being allowable or
unallowable (see 42.703-2) pursuant to this subsection com-
plies with the requirements of this subsection.

(e) Existing procedures should be utilized to resolve in
advance any significant questions or disagreements concern-
ing the interpretation or application of this subsection.

31.205-23  Losses on other contracts.
An excess of costs over income under any other contract

(including the contractor’s contributed portion under cost-
sharing contracts) is unallowable.

31.205-24  [Reserved]

31.205-25  Manufacturing and production engineering
costs.
(a) The costs of manufacturing and production engineer-

ing effort as described in (1) through (4) of this paragraph
are all allowable:

(1) Developing and deploying new or improved mate-
rials, systems, processes, methods, equipment, tools and
techniques that are or are expected to be used in producing
products or services;

(2) Developing and deploying pilot production lines;
(3) Improving current production functions, such as

plant layout, production scheduling and control, methods
and job analysis, equipment capabilities and capacities,
inspection techniques, and tooling analysis (including tool-
ing design and application improvements); and

(4) Material and manufacturing producibility analysis
for production suitability and to optimize manufacturing pro-
cesses, methods, and techniques.

(b) This cost principle does not cover—

FAC 2001–24 JULY 19, 2004



31.205-26 FEDERAL ACQUISITION REGULATION

31.2-18

(1) Basic and applied research effort (as defined in
31.205-18(a)) related to new technology, materials, systems,
processes, methods, equipment, tools and techniques. Such
technical effort is governed by 31.205-18, Independent
research and development and bid and proposal costs;  and

(2) Development effort for manufacturing or produc-
tion materials, systems, processes, methods, equipment,
tools, and techniques that are intended for sale is also gov-
erned by 31.205-18.

(c) Where manufacturing or production development
costs are capitalized or required to be capitalized under the
contractor's capitalization policies, allowable cost will be
determined in accordance with the requirements of
31.205-11, Depreciation. 

31.205-26  Material costs. 
(a) Material costs include the costs of such items as raw

materials, parts, subassemblies, components, and manufac-
turing supplies, whether purchased or manufactured by the
contractor, and may include such collateral items as inbound
transportation and in-transit insurance.  In computing mate-
rial costs, the contractor shall consider reasonable overruns,
spoilage, or defective work (unless otherwise provided in
any contract provision relating to inspecting and correcting
defective work).

(b) The contractor shall—
(1) Adjust the costs of material for income and other

credits, including available trade discounts, refunds, rebates,
allowances, and cash discounts, and credits for scrap, sal-
vage, and material returned to vendors; and

(2) Credit such income and other credits either directly
to the cost of the material or allocate such income and other
credits as a credit to indirect costs.  When the contractor can
demonstrate that failure to take cash discounts was reason-
able, the contractor does not need to credit lost discounts.

(c) Reasonable adjustments arising from differences
between periodic physical inventories and book inventories
may be included in arriving at costs; provided such adjust-
ments relate to the period of contract performance.

(d) When materials are purchased specifically for and are
identifiable solely with performance under a contract, the
actual purchase cost of those materials should be charged to
the contract.  If material is issued from stores, any generally
recognized method of pricing such material is acceptable if
that method is consistently applied and the results are equita-
ble.

(e) Allowance for all materials, supplies and services that
are sold or transferred between any divisions, subdivisions,

subsidiaries, or affiliates of the contractor under a common
control shall be on the basis of cost incurred in accordance
with this subpart.  However, allowance may be at price
when—

(1) It is the established practice of the transferring
organization to price interorganizational transfers at other
than cost for commercial work of the contractor or any divi-
sion, subsidiary or affiliate of the contractor under a common
control; and

(2) The item being transferred qualifies for an excep-
tion under 15.403-1(b) and the contracting officer has not
determined the price to be unreasonable.

(f) When a commercial item under paragraph (e) of this
subsection is transferred at a price based on a catalog or mar-
ket price, the contractor—

(1) Should adjust the price to reflect the quantities
being acquired; and

(2) May adjust the price to reflect the actual cost of
any modifications necessary because of contract require-
ments.

31.205-27  Organization costs.
(a) Except as provided in paragraph (b) of this subsection,

expenditures in connection with (1) planning or executing
the organization or reorganization of the corporate structure
of a business, including mergers and acquisitions, (2) resist-
ing or planning to resist the reorganization of the corporate
structure of a business or a change in the controlling interest
in the ownership of a business, and (3) raising capital (net
worth plus long-term liabilities), are unallowable. Such
expenditures include but are not limited to incorporation fees
and costs of attorneys, accountants, brokers, promoters and
organizers, management consultants and investment counse-
lors, whether or not employees of the contractor. Unallow-
able “reorganization” costs include the cost of any change in
the contractor's financial structure, excluding administrative
costs of short-term borrowings for working capital, resulting
in alterations in the rights and interests of security holders,
whether or not additional capital is raised.

(b) The cost of activities primarily intended to provide
compensation will not be considered organizational costs
subject to this subsection, but will be governed by 31.205-6.
These activities include acquiring stock for—

(1) Executive bonuses, 
(2) Employee savings plans, and 
(3) Employee stock ownership plans.
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(e) Rental under unexpired leases. Rental costs under
unexpired leases, less the residual value of such leases, are
generally allowable when shown to have been reasonably
necessary for the performance of the terminated contract,
if—

(1) The amount of rental claimed does not exceed the
reasonable use value of the property leased for the period of
the contract and such further period as may be reasonable;
and

(2) The contractor makes all reasonable efforts to ter-
minate, assign, settle, or otherwise reduce the cost of such
lease. 

(f) Alterations of leased property. The cost of alterations
and reasonable restorations required by the lease may be
allowed when the alterations were necessary for performing
the contract. 

(g) Settlement expenses. (1) Settlement expenses, includ-
ing the following, are generally allowable:

(i) Accounting, legal, clerical, and similar costs rea-
sonably necessary for—

(A) The preparation and presentation, including
supporting data, of settlement claims to the contracting
officer; and

(B) The termination and settlement of
subcontracts. 

(ii) Reasonable costs for the storage, transportation,
protection, and disposition of property acquired or produced
for the contract. 

(iii) Indirect costs related to salary and wages
incurred as settlement expenses in (i) and (ii); normally, such
indirect costs shall be limited to payroll taxes, fringe bene-
fits, occupancy costs, and immediate supervision costs.

(2) If settlement expenses are significant, a cost
account or work order shall be established to separately iden-
tify and accumulate them. 

(h) Subcontractor claims. Subcontractor claims, includ-
ing the allocable portion of the claims common to the con-
tract and to other work of the contractor, are generally
allowable. An appropriate share of the contractor’s indirect
expense may be allocated to the amount of settlements with
subcontractors; provided, that the amount allocated is rea-
sonably proportionate to the relative benefits received and is
otherwise consistent with 31.201-4 and 31.203(d). The indi-
rect expense so allocated shall exclude the same and similar
costs claimed directly or indirectly as settlement expenses.

31.205-43  Trade, business, technical and professional
activity costs.
The following types of costs are allowable:
(a) Memberships in trade, business, technical, and profes-

sional organizations.
(b) Subscriptions to trade, business, professional, or other

technical periodicals.

(c) When the principal purpose of a meeting, convention,
conference, symposium, or seminar is the dissemination of
trade, business, technical or professional information or the
stimulation of production or improved productivity—

(1) Costs of organizing, setting up, and sponsoring the
meetings, conventions, symposia, etc., including rental of
meeting facilities, transportation, subsistence, and incidental
costs;

(2) Costs of attendance by contractor employees,
including travel costs (see 31.205-46); and 

(3) Costs of attendance by individuals who are not
employees of the contractor, provided—

(i) Such costs are not also reimbursed to the indi-
vidual by the employing company or organization, and 

(ii) The individuals attendance is essential to
achieve the purpose of the conference, meeting, convention,
symposium, etc.

31.205-44  Training and education costs.
(a) Allowable costs. Training and education costs are

allowable to the extent indicated below.
(b) Vocational training. Costs of preparing and maintain-

ing a noncollege level program of instruction, including but
not limited to on-the-job, classroom, and apprenticeship
training, designed to increase the vocational effectiveness of
employees, are allowable. These costs include—

(1) Salaries or wages of trainees (excluding overtime
compensation),

(2) Salaries of the director of training and staff when
the training program is conducted by the contractor, 

(3) Tuition and fees when the training is in an institu-
tion not operated by the contractor, and/or 

(4) Training materials and textbooks.
(c) Part-time college level education. Allowable costs of

part-time college education at an undergraduate or postgrad-
uate level, including that provided at the contractor’s own
facilities, are limited to—

(1) Fees and tuition charged by the educational institu-
tion, or, instead of tuition, instructors’ salaries and the
related share of indirect cost of the educational institution, to
the extent that the sum thereof is not in excess of the tuition
that would have been paid to the participating educational
institution;

(2) Salaries and related costs of instructors who are
employees of the contractor;

(3) Training materials and textbooks; and
(4) Straight-time compensation of each employee for

time spent attending classes during working hours not in
excess of 156 hours per year where circumstances do not
permit the operation of classes or attendance at classes after
regular working hours. In unusual cases, the period may be
extended (see paragraph (h) of this subsection).
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(d) Full-time education. Costs of tuition, fees, training
materials and textbooks (but not subsistence, salary, or any
other emoluments) in connection with full-time education,
including that provided at the contractor’s own facilities, at a
postgraduate but not undergraduate college level, are allow-
able only when the course or degree pursued is related to the
field in which the employee is working or may reasonably be
expected to work and are limited to a total period not to
exceed 2 school years or the length of the degree program,
whichever is less, for each employee so trained.

(e) Specialized programs. Costs of attendance of up to
16 weeks per employee per year at specialized programs
specifically designed to enhance the effectiveness of manag-
ers or to prepare employees for such positions are allowable.
Such costs include enrollment fees and related charges and
employees’ salaries, subsistence, training materials, text-
books, and travel. Costs allowable under this paragraph do
not include costs for courses that are part of a degree-ori-
ented curriculum, which are only allowable pursuant to para-
graphs (c) and (d) of this subsection.

(f) Other expenses. Maintenance expense and normal
depreciation or fair rental on facilities owned or leased by
the contractor for training purposes are allowable in accor-
dance with 31.205-11, 31.205-17, and 31.205-36.

(g) Grants. Grants to educational or training institutions,
including the donation of facilities or other properties, schol-
arships, and fellowships are considered contributions and are
unallowable.

(h) Advance agreements. (1) Training and education costs
in excess of those otherwise allowable under paragraphs (c)
and (d) of this subsection, including subsistence, salaries or
any other emoluments, may be allowed to the extent set forth
in an advance agreement negotiated under 31.109. To be
considered for an advance agreement, the contractor must
demonstrate that the costs are consistently incurred under an
established managerial, engineering, or scientific training
and education program, and that the course or degree pur-
sued is related to the field in which the employees are now
working or may reasonably be expected to work. Before
entering into the advance agreement, the contracting officer
shall give consideration to such factors as—

(i) The length of employees’ service with the con-
tractor;

(ii) Employees' past performance and potential;
(iii) Whether employees are in formal development

programs; and
(iv) The total number of participating employees.

(2) Any advance agreement must include a provision
requiring the contractor to refund to the Government training
and education costs for employees who resign within
12 months of completion of such training or education for
reasons within an employee’s control.

(i) Training or education costs for other than bona fide
employees. Costs of tuition, fees, textbooks, and similar or
related benefits provided for other than bona fide employees
are unallowable, except that the costs incurred for educating
employee dependents (primary and secondary level studies)
when the employee is working in a foreign country where
public education is not available and where suitable private
education is inordinately expensive may be included in over-
seas differential.

(j) Employee dependent education plans. Costs of college
plans for employee dependents are unallowable.

31.205-45  [Reserved]

31.205-46  Travel costs.
(a) Costs for transportation, lodging, meals, and inciden-

tal expenses. (1) Costs incurred by contractor personnel on
official company business are allowable, subject to the limi-
tations contained in this subsection. Costs for transportation
may be based on mileage rates, actual costs incurred, or on a
combination thereof, provided the method used results in a
reasonable charge. Costs for lodging, meals, and incidental
expenses may be based on per diem, actual expenses, or a
combination thereof, provided the method used results in a
reasonable charge.

(2) Except as provided in paragraph (a)(3) of this sub-
section, costs incurred for lodging, meals, and incidental
expenses (as defined in the regulations cited in (a)(2)(i)
through (iii) of this paragraph) shall be considered to be rea-
sonable and allowable only to the extent that they do not
exceed on a daily basis the maximum per diem rates in effect
at the time of travel as set forth in the—

(i) Federal Travel Regulations, prescribed by the
General Services Administration, for travel in the contiguous
United States, available on a subscription basis from the—

Superintendent of Documents
U.S. Government Printing Office
Washington  DC  20402

Stock No. 922-002-00000-2;

(ii) Joint Travel Regulation, Volume 2, DoD Civil-
ian Personnel, Appendix A, prescribed by the Department of
Defense, for travel in Alaska, Hawaii, and outlying areas of
the United States, available on a subscription basis from
the—

Superintendent of Documents
U.S. Government Printing Office
Washington  DC 20402

Stock No. 908-010-00000-1; or

(iii) Standardized Regulations (Government Civil-
ians, Foreign Areas), Section 925, “Maximum Travel Per
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38.000  Scope of part. 
This part prescribes policies and procedures for

contracting for supplies and services under the Federal
Supply Schedule program, which is directed and managed by
the General Services Administration (see Subpart 8.4, Federal
Supply Schedules, for additional information).  GSA may
delegate certain responsibilities to other agencies (e.g., GSA
has delegated authority to the Department of Veterans Affairs
(VA) to procure medical supplies under the VA Federal
Supply Schedules Program).  The VA Federal Supply
Schedules Program is covered by this subpart.  Additionally,
the Department of Defense manages a similar system of
schedule contracting for military items; however, the
Department of Defense systems are not a part of the Federal
Supply Schedule program.

Subpart 38.1—Federal Supply Schedule 
Program

38.101  General.
(a) The Federal Supply Schedule program, pursuant to 41

U.S.C. 259(b)(3)(A), provides Federal agencies with a sim-
plified process of acquiring commercial supplies and services
in varying quantities while obtaining volume discounts.
Indefinite-delivery contracts are awarded using competitive

procedures to firms.  The firms provide supplies and services
at stated prices for given periods of time, for delivery within
a stated geographic area such as the 48 contiguous states, the
District of Columbia, Alaska, Hawaii, and overseas.  The
schedule contracting office issues Federal Supply Schedule
publications that contain a general overview of the Federal
Supply Schedule (FSS) program and address pertinent topics.

(b) Each schedule identifies agencies that are required to
use the contracts as primary sources of supply.

(c) Federal agencies not identified in the schedules as man-
datory users may issue orders under the schedules. Contrac-
tors are encouraged to accept the orders.

(d) Although GSA awards most Federal Supply Schedule
contracts, it may authorize other agencies to award schedule
contracts and publish schedules. For example, the Depart-
ment of Veterans Affairs awards schedule contracts for cer-
tain medical and nonperishable subsistence items.

(e) When establishing Federal Supply Schedules, GSA, or
an agency delegated that authority, is responsible for comply-
ing with all applicable statutory and regulatory requirements
(e.g., Parts 5, 6, and 19). The requirements of Parts 5, 6, and
19 apply at the acquisition planning stage prior to issuing the
schedule solicitation and do not apply to orders and BPAs
placed under resulting schedule contracts (see 8.404).
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Subpart 52.2—Text of Provisions and Clauses

52.200  Scope of subpart.
This subpart sets forth the text of all FAR provisions and

clauses (see 52.101(b)(1)) and gives a cross-reference to the
location in the FAR that prescribes the provision or clause.

52.201  [Reserved]

52.202[Reserved]52.202-1  Definitions. 
As prescribed in 2.201, insert the following clause:

DEFINITIONS (JULY 2004)

(a) When a solicitation provision or contract clause uses a
word or term that is defined in the Federal Acquisition Regu-
lation (FAR), the word or term has the same meaning as the
definition in FAR 2.101 in effect at the time the solicitation
was issued, unless—

(1) The solicitation, or amended solicitation, provides a
different definition;

(2) The contracting parties agree to a different defini-
tion;

(3) The part, subpart, or section of the FAR where the
provision or clause is prescribed provides a different mean-
ing; or

(4) The word or term is defined in FAR Part 31, for use
in the cost principles and procedures.

(b) The FAR Index is a guide to words and terms the FAR
defines and shows where each definition is located.  The FAR
Index is available via the Internet at http://www.acqnet.gov at
the end of the FAR, after the FAR Appendix.

(End of clause)

52.203-1  [Reserved]

52.203-2  Certificate of Independent Price Determination. 
As prescribed in 3.103-1, insert the following provision. If

the solicitation is a Request for Quotations, the terms “Quo-
tation” and “Quoter” may be substituted for “Offer” and “Off-
eror.”

CERTIFICATE OF INDEPENDENT PRICE DETERMINATION  
(APR 1985)

(a) The offeror certifies that—
(1) The prices in this offer have been arrived at indepen-

dently, without, for the purpose of restricting competition, any
consultation, communication, or agreement with any other
offeror or competitor relating to—

(i) Those prices; 
(ii) The intention to submit an offer;, or 
(iii) The methods or factors used to calculate the

prices offered.

(2) The prices in this offer have not been and will not
be knowingly disclosed by the offeror, directly or indirectly,
to any other offeror or competitor before bid opening (in the
case of a sealed bid solicitation) or contract award (in the case
of a negotiated solicitation) unless otherwise required by law;
and

(3) No attempt has been made or will be made by the
offeror to induce any other concern to submit or not to submit
an offer for the purpose of restricting competition. 

(b) Each signature on the offer is considered to be a certi-
fication by the signatory that the signatory—

(1) Is the person in the offeror’s organization responsi-
ble for determining the prices being offered in this bid or pro-
posal, and that the signatory has not participated and will not
participate in any action contrary to paragraphs (a)(1) through
(a)(3) of this provision; or

(2)(i) Has been authorized, in writing, to act as agent for
the following principals in certifying that those principals
have not participated, and will not participate in any action
contrary to paragraphs (a)(1) through (a)(3) of this provision
____________________ [insert full name of person(s) in the
offeror’s organization responsible for determining the prices
offered in this bid or proposal, and the title of his or her posi-
tion in the offeror’s organization];

(ii) As an authorized agent, does certify that the prin-
cipals named in subdivision (b)(2)(i) of this provision have
not participated, and will not participate, in any action con-
trary to paragraphs (a)(1) through (a)(3) of this provision; and

(iii) As an agent, has not personally participated, and
will not participate, in any action contrary to paragraphs
(a)(1) through (a)(3) of this provision. 

(c) If the offeror deletes or modifies paragraph (a)(2) of
this provision, the offeror must furnish with its offer a signed
statement setting forth in detail the circumstances of the dis-
closure.

(End of provision)

52.203-3  Gratuities. 
As prescribed in 3.202, insert the following clause:

GRATUITIES (APR 1984)

(a) The right of the Contractor to proceed may be termi-
nated by written notice if, after notice and hearing, the agency
head or a designee determines that the Contractor, its agent,
or another representative—

(1) Offered or gave a gratuity (e.g., an entertainment or
gift) to an officer, official, or employee of the Government;
and

(2) Intended, by the gratuity, to obtain a contract or
favorable treatment under a contract. 

(b) The facts supporting this determination may be
reviewed by any court having lawful jurisdiction. 

(c) If this contract is terminated under paragraph (a) of this
clause, the Government is entitled—

(1) To pursue the same remedies as in a breach of the
contract; and

1
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(2) In addition to any other damages provided by law,
to exemplary damages of not less than 3 nor more than 10
times the cost incurred by the Contractor in giving gratuities
to the person concerned, as determined by the agency head or
a designee. (This paragraph (c)(2) is applicable only if this
contract uses money appropriated to the Department of
Defense.)

(d) The rights and remedies of the Government provided
in this clause shall not be exclusive and are in addition to any

other rights and remedies provided by law or under this con-
tract.

(End of clause) 

52.203-4  [Reserved]

52.203-5  Covenant Against Contingent Fees. 
As prescribed in 3.404, insert the following clause:

(FAC 2001–24)2
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credits accrued during a period of lease or rental of the equip-
ment under any previous Government contract if the equip-
ment has been on continuous lease or rental.  The movement
of equipment from one site to another site shall be “continu-
ous rental.”

52.208-1  [Reserved]

52.208-2  [Reserved]

52.208-3  [Reserved]

52.208-4  Vehicle Lease Payments. 
As prescribed in 8.1104(a), insert the following clause in

solicitations and contracts for leasing motor vehicles, unless
the motor vehicles are leased in foreign countries:

VEHICLE LEASE PAYMENTS  (APR 1984)

(a) Upon the submission of proper invoices or vouchers,
the Government shall pay rent for each vehicle at the rate(s)
specified in this contract. 

(b) Rent shall accrue from the beginning of this contract,
or from the date each vehicle is delivered to the Government,
whichever is later, and shall continue until the expiration of
the contract term or the termination of this contract. However,
rent shall accrue only for the period that each vehicle is in the
possession of the Government. 

(c) Rent shall not accrue for any vehicle that the Contract-
ing Officer determines does not comply with the Condition of
Leased Vehicles clause of this contract or otherwise does not
comply with the requirements of this contract, until the vehi-
cle is replaced or the defects are corrected. 

(d) Rent shall not accrue for any vehicle during any period
when the vehicle is unavailable or unusable as a result of the
Contractor’s failure to render services for the operation and
maintenance of the vehicle as prescribed by this contract. 

(e) Rent stated in monthly terms shall be prorated on the
basis of 1/30th of the monthly rate for each day the vehicle is
in the Government’s possession. If this contract contains a
mileage provision, the Government shall pay rent as provided
in the Schedule.

(End of clause)

52.208-5  Condition of Leased Vehicles. 
As prescribed in 8.1104(b), insert the following clause in

solicitations and contracts for leasing motor vehicles, unless
the motor vehicles are leased in foreign countries:

CONDITION OF LEASED VEHICLES  (APR 1984)

Each vehicle furnished under this contract shall be of good
quality and in safe operating condition, and shall comply with
the Federal Motor Vehicle Safety Standards (49 CFR 571) and

State safety regulations applicable to the vehicle. The Gov-
ernment shall accept or reject the vehicles promptly after
receipt. If the Contracting Officer determines that any vehicle
furnished is not in compliance with this contract, the Con-
tracting Officer shall promptly inform the Contractor in writ-
ing. If the Contractor fails to replace the vehicle or correct the
defects as required by the Contracting Officer, the Govern-
ment may—

(a) By contract or otherwise, correct the defect or arrange
for the lease of a similar vehicle and shall charge or set off
against the Contractor any excess costs occasioned thereby;
or 

(b) Terminate the contract under the Default clause of this
contract.

(End of clause)

52.208-6  Marking of Leased Vehicles. 
As prescribed in 8.1104(c), insert the following clause in

solicitations and contracts for leasing motor vehicles, unless
the motor vehicles are leased in foreign countries:

MARKING OF LEASED VEHICLES  (APR 1984)

(a) The Government may place nonpermanent markings or
decals, identifying the using agency, on each side, and on the
front and rear bumpers, of any motor vehicle leased under this
contract. The Government shall use markings or decals that
are removable without damage to the vehicle. 

(b) The Contractor may use placards for temporary identi-
fication of vehicles except that the placards may not contain
any references to the Contractor that may be construed as
advertising or endorsement by the Government of the Con-
tractor.

(End of clause)

52.208-7  Tagging of Leased Vehicles. 
As prescribed in 8.1104(d), insert a clause substantially as

follows:

TAGGING OF LEASED VEHICLES  (MAY 1986) 

While it is the intent that vehicles leased under this con-
tract will operate on Federal tags, the Government reserves
the right to utilize State tags if necessary to accomplish its
mission. Should State tags be required, the Contractor shall
furnish the Government documentation necessary to allow
acquisition of such tags. Federal tags are the responsibility of
the Government.

(End of clause)

52.208-8  Required Sources for Helium and Helium Usage
Data.
As prescribed in 8.505, insert the following clause:
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REQUIRED SOURCES FOR HELIUM AND HELIUM USAGE 
DATA (APR 2002)

(a) Definitions.  
“Bureau of Land Management,” as used in this clause,

means the Department of the Interior, Bureau of Land Man-
agement, Amarillo Field Office, Helium Operations, located
at 801 South Fillmore Street, Suite 500, Amarillo, TX 79101-
3545.

“Federal helium supplier” means a private helium vendor
that has an in-kind crude helium sales contract with the
Bureau of Land Management (BLM) and that is on the BLM
Amarillo Field Office’s Authorized List of Federal Helium
Suppliers available via the Internet at http://
www.nm.blm.gov/www/amfo/amfo_home.html.

“Major helium requirement” means an estimated refined
helium requirement greater than 200,000 standard cubic feet
(scf) (measured at 14.7 pounds per square inch absolute pres-
sure and 70 degrees Fahrenheit temperature) of gaseous
helium or 7510 liters of liquid helium delivered to a helium
use location per year.

(b) Requirements—(1) Contractors must purchase major
helium requirements from Federal helium suppliers, to the
extent that supplies are available.

(2) The Contractor shall provide to the Contracting
Officer the following data within 10 days after the Contractor
or subcontractor receives a delivery of helium from a Federal
helium supplier—

(i) The name of the supplier;
(ii) The amount of helium purchased;
(iii) The delivery date(s); and
(iv) The location where the helium was used.

(c) Subcontracts. The Contractor shall insert this clause,
including this paragraph (c), in any subcontract or order that
involves a major helium requirement.

(End of clause)

52.208-9  Contractor Use of Mandatory Sources of Supply
or Services.
As prescribed in 8.004, insert the following clause:

CONTRACTOR USE OF MANDATORY SOURCES OF SUPPLY 
OR SERVICES (JULY 2004)

(a) Certain supplies or services to be provided under this
contract for use by the Government are required by law to be
obtained from nonprofit agencies participating in the program
operated by the Committee for Purchase From People Who
Are Blind or Severely Disabled (the Committee) under the
Javits-Wagner-O'Day Act (JWOD) (41 U.S.C. 48).  Addition-
ally, certain of these supplies are available from the Defense
Logistics Agency (DLA), the General Services Administra-
tion (GSA), or the Department of Veterans Affairs (VA).  The
Contractor shall obtain mandatory supplies or services to be
provided for Government use under this contract from the
specific sources indicated in the contract schedule.

(b) The Contractor shall immediately notify the Contract-
ing Officer if a mandatory source is unable to provide the sup-
plies or services by the time required, or if the quality of
supplies or services provided by the mandatory source is
unsatisfactory. The Contractor shall not purchase the supplies
or services from other sources until the Contracting Officer
has notified the Contractor that the Committee or a JWOD
central nonprofit agency has authorized purchase from other
sources.

(c) Price and delivery information for the mandatory sup-
plies is available from the Contracting Officer for the supplies
obtained through the DLA/GSA/VA distribution facilities.
For mandatory supplies or services that are not available from
DLA/GSA/VA, price and delivery information is available
from the appropriate central nonprofit agency. Payments shall
be made directly to the source making delivery.  Points of con-
tact for JWOD central nonprofit agencies are:

(1) National Industries for the Blind (NIB)
1901 North Beauregard Street, Suite 200
Alexandria, VA  22311-1705
(703) 998-0770

(2) NISH
2235 Cedar Lane
Vienna, VA  22182-5200
(703) 560-6800

(End of clause)

52.209-1  Qualification Requirements. 
As prescribed in 9.206-2, insert the following clause:
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(i) Prepare an invoice as provided in this contract,
order, or blanket purchase agreement; and

(ii) Display prominently on the invoice “FAST
PAY.”

(2) If the purchase price excludes the cost of transpor-
tation, the Contractor shall enter the prepaid shipping cost on
the invoice as a separate item.  The Contractor shall not
include the cost of parcel post insurance.  If transportation
charges are stated separately on the invoice, the Contractor
shall retain related paid freight bills or other transportation
billings paid separately for a period of 3 years and shall fur-
nish the bills to the Government upon request.

(3) If this contract, order, or blanket purchase agree-
ment requires the preparation of a receiving report, the Con-
tractor shall prepare the receiving report on the prescribed
form or, alternatively, shall include the following information
on the invoice, in addition to that required in paragraph (c)(1)
of this clause:

(i) A statement in prominent letters “NO RECEIV-
ING REPORT PREPARED.”

(ii) Shipment number.
(iii) Mode of shipment.
(iv) At line item level— 

(A) National stock number and/or manufacturer's
part number;

(B) Unit of measure;
(C) Ship-To Point;
(D) Mark-For Point, if in the contract; and
(E) FEDSTRIP/MILSTRIP document number, if

in the contract.
(4) If this contract, order, or blanket purchase agree-

ment does not require preparation of a receiving report on a
prescribed form, the Contractor shall include on the invoice
the following information at the line item level, in addition to
that required in paragraph (c)(1) of this clause:

(i) Ship-To Point.
(ii) Mark-For Point.
(iii) FEDSTRIP/MILSTRIP document number, if in

the contract.
(5) Where a receiving report is not required, the Con-

tractor shall include a copy of the invoice in each shipment.
(d) Certification of invoice.  The Contractor certifies by

submitting an invoice to the Government that the supplies
being billed to the Government have been shipped or deliv-
ered in accordance with shipping instructions issued by the
ordering officer, in the quantities shown on the invoice, and
that the supplies are in the quantity and of the quality desig-
nated by the contract, order, or blanket purchase agreement.

(e) Fast pay container identification.  The Contractor shall
mark all outer shipping containers “FAST PAY.” 

(End of clause)

52.213-2  Invoices. 
As prescribed in 13.302-5(b), insert the following clause: 

INVOICES (APR 1984)

The Contractor’s invoices must be submitted before pay-
ment can be made. The Contractor will be paid on the basis
of the invoice, which must state—

(a) The starting and ending dates of the subscription deliv-
ery; and 

(b) Either that orders have been placed in effect for the
addressees required, or that the orders will be placed in effect
upon receipt of payment.

(End of clause)

52.213-3  Notice to Supplier. 
As prescribed in 13.302-5(c), insert the following clause:

NOTICE TO SUPPLIER (APR 1984)

This is a firm order ONLY if your price does not exceed
the maximum line item or total price in the Schedule. Submit
invoices to the Contracting Officer. If you cannot perform in
exact accordance with this order, WITHHOLD PERFORMANCE,
and notify the Contracting Officer immediately, giving your
quotation.

(End of clause)

52.213-4  Terms and Conditions—Simplified Acquisitions
(Other Than Commercial Items).
As prescribed in 13.302-5(d), insert the following clause:

TERMS AND CONDITIONS—SIMPLIFIED ACQUISITIONS 
(OTHER THAN COMMERCIAL ITEMS) (JULY 2004)

(a) The Contractor shall comply with the following Fed-
eral Acquisition Regulation (FAR) clauses that are incorpo-
rated by reference:

(1) The clauses listed below implement provisions of
law or Executive order:

(i) 52.222-3, Convict Labor (JUNE 2003) (E.O.
11755).

(ii) 52.222-21, Prohibition of Segregated Facilities
(FEB 1999) (E.O. 11246).

(iii) 52.222-26, Equal Opportunity (APR 2002) (E.O.
11246).

(iv) 52.225-13, Restrictions on Certain Foreign Pur-
chases (DEC 2003) (E.o.s, proclamations, and statutes admin-
istered by the Office of Foreign Assets Control of the
Department of the Treasury).

(v) 52.233-3, Protest After Award (AUG 1996)
(31 U.S.C. 3553).

(2) Listed below are additional clauses that apply:
(i) 52.232-1, Payments (APR 1984).
(ii) 52.232-8, Discounts for Prompt Payment (FEB

2002).
(iii) 52.232-11, Extras (APR 1984).
(iv) 52.232-25, Prompt Payment (OCT 2003).
(v) 52.233-1, Disputes (JULY 2002).
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(vi) 52.244-6, Subcontracts for Commercial Items
(JULY 2004).

(vii) 52.253-1, Computer Generated Forms
(JAN 1991).

(b) The Contractor shall comply with the following FAR
clauses, incorporated by reference, unless the circumstances
do not apply:

(1) The clauses listed below implement provisions of
law or Executive order:

(i) 52.222-19, Child Labor—Cooperation with
Authorities and Remedies (JUNE 2004) (E.O. 13126).
(Applies to contracts for supplies exceeding the micro-pur-
chase threshold.)

(ii) 52.222-20, Walsh-Healey Public Contracts Act
(DEC 1996) (41 U.S.C. 35-45) (Applies to supply contracts
over $10,000 in the United States, Puerto Rico, or the U.S.
Virgin Islands).

(iii) 52.222-35, Equal Opportunity for Special Dis-
abled Veterans, Veterans of the Vietnam Era, and Other Eligi-
ble Veterans (DEC 2001) (38 U.S.C. 4212) (Applies to
contracts of $25,000 or more).

(iv) 52.222-36, Affirmative Action for Workers with
Disabilities (JUNE 1998) (29 U.S.C. 793). (Applies to con-
tracts over $10,000, unless the work is to be performed out-
side the United States by employees recruited outside the
United States.) (For purposes of this clause, United States
includes the 50 States, the District of Columbia, Puerto Rico,
the Northern Mariana Islands, American Samoa, Guam, the
U.S. Virgin Islands, and Wake Island.)

(v) 52.222-37, Employment Reports on Special Dis-
abled Veterans, Veterans of the Vietnam Era, and Other Eligi-
ble Veterans (DEC 2001) (38 U.S.C. 4212) (Applies to
contracts of $25,000 or more). 

(vi) 52.222-41, Service Contract Act of 1965, As
Amended (MAY 1989) (41 U.S.C. 351, et seq.) (Applies to
service contracts over $2,500 that are subject to the Service
Contract Act and will be performed in the United States,
District of Columbia, Puerto Rico, the Northern Mariana
Islands, American Samoa, Guam, the U.S. Virgin Islands,
Johnston Island, Wake Island, or the outer continental shelf
lands).

(vii) 52.223-5, Pollution Prevention and Right-to-
Know Information (AUG 2003) (E.O. 13148) (Applies to ser-
vices performed on Federal facilities).

(viii) 52.225-1, Buy American Act—Supplies (JUNE
2003) (41 U.S.C. 10a-10d) (Applies to contracts for supplies,
and to contracts for services involving the furnishing of sup-
plies, for use in the United States or its outlying areas, if the
value of the supply contract or supply portion of a service con-
tract exceeds the micro-purchase threshold and the acquisi-
tion—

(A) Is set aside for small business concerns; or
(B) Cannot be set aside for small business con-

cerns (see 19.502-2), and does not exceed $25,000).
(ix) 52.232-33, Payment by Electronic Funds Trans-

fer—Central Contractor Registration (OCT 2003).  (Applies
when the payment will be made by electronic funds transfer
(EFT) and the payment office uses the Central Contractor
Registration (CCR) database as its source of EFT informa-
tion.)

(x) 52.232-34, Payment by Electronic Funds Trans-
fer—Other than Central Contractor Registration (May 1999).
(Applies when the payment will be made by EFT and the pay-
ment office does not use the CCR database as its source of
EFT information.)

(xi) 52.247-64, Preference for Privately Owned
U.S.-Flag Commercial Vessels (APR 2003) (46 U.S.C. Appx
1241). (Applies to supplies transported by ocean vessels
(except for the types of subcontracts listed at 47.504(d).)

(2) Listed below are additional clauses that may
apply:

(i) 52.209-6, Protecting the Government's Interest
When Subcontracting with Contractors Debarred, Sus-
pended, or Proposed for Debarment (JULY 1995) (Applies to
contracts over $25,000).

(ii) 52.211-17, Delivery of Excess Quantities
(SEPT 1989) (Applies to fixed-price supplies).

(iii) 52.247-29, F.o.b. Origin (JUNE 1988) (Applies
to supplies if delivery is f.o.b. origin).

(iv) 52.247-34, F.o.b. Destination (NOV 1991)
(Applies to supplies if delivery is f.o.b. destination).

(c) FAR 52.252-2, Clauses Incorporated by Reference
(FEB 1998).  This contract incorporates one or more clauses
by reference, with the same force and effect as if they were
given in full text.  Upon request, the Contracting Officer
will make their full text available.  Also, the full text of a
clause may be accessed electronically at this/these
address(es):
___________________________________________
___________________________________________

[Insert one or more Internet addresses]

(d) Inspection/Acceptance.  The Contractor shall tender for
acceptance only those items that conform to the requirements
of this contract.  The Government reserves the right to inspect
or test any supplies or services that have been tendered for
acceptance.  The Government may require repair or replace-
ment of nonconforming supplies or reperformance of noncon-
forming services at no increase in contract price.  The
Government must exercise its postacceptance rights—
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___________________________________________
___________________________________________
___________________________________________

(f)(1) The Contractor shall notify the Contracting Officer
reasonably in advance of placing any subcontract or modifi-
cation thereof for which consent is required under paragraph
(c), (d), or (e) of this clause, including the following informa-
tion:

(i) A description of the supplies or services to be sub-
contracted.

(ii) Identification of the type of subcontract to be
used.

(iii) Identification of the proposed subcontractor.
(iv) The proposed subcontract price.
(v) The subcontractor’s current, complete, and accu-

rate cost or pricing data and Certificate of Current Cost or
Pricing Data, if required by other contract provisions.

(vi) The subcontractor’s Disclosure Statement or
Certificate relating to Cost Accounting Standards when such
data are required by other provisions of this contract.

(vii) A negotiation memorandum reflecting—
(A) The principal elements of the subcontract

price negotiations;
(B) The most significant considerations control-

ling establishment of initial or revised prices;
(C) The reason cost or pricing data were or were

not required;
(D) The extent, if any, to which the Contractor did

not rely on the subcontractor’s cost or pricing data in deter-
mining the price objective and in negotiating the final price;

(E) The extent to which it was recognized in the
negotiation that the subcontractor’s cost or pricing data were
not accurate, complete, or current; the action taken by the
Contractor and the subcontractor; and the effect of any such
defective data on the total price negotiated;

(F) The reasons for any significant difference
between the Contractor’s price objective and the price nego-
tiated; and

(G) A complete explanation of the incentive fee
or profit plan when incentives are used. The explanation shall
identify each critical performance element, management
decisions used to quantify each incentive element, reasons for
the incentives, and a summary of all trade-off possibilities
considered.

(2) The Contractor is not required to notify the Con-
tracting Officer in advance of entering into any subcontract
for which consent is not required under paragraph (c), (d), or
(e) of this clause.

(g) Unless the consent or approval specifically provides
otherwise, neither consent by the Contracting Officer to any
subcontract nor approval of the Contractor’s purchasing sys-
tem shall constitute a determination—

(1) Of the acceptability of any subcontract terms or con-
ditions;

(2) Of the allowability of any cost under this contract;
or 

(3) To relieve the Contractor of any responsibility for
performing this contract.

(h) No subcontract or modification thereof placed under
this contract shall provide for payment on a cost-plus-a-per-
centage-of-cost basis, and any fee payable under cost-reim-
bursement type subcontracts shall not exceed the fee
limitations in FAR 15.404-4(c)(4)(i).

(i) The Contractor shall give the Contracting Officer
immediate written notice of any action or suit filed and
prompt notice of any claim made against the Contractor by
any subcontractor or vendor that, in the opinion of the Con-
tractor, may result in litigation related in any way to this con-
tract, with respect to which the Contractor may be entitled to
reimbursement from the Government.

(j) The Government reserves the right to review the Con-
tractor’s purchasing system as set forth in FAR Subpart 44.3.

(k) Paragraphs (d) and (f) of this clause do not apply to the
following subcontracts, which were evaluated during negoti-
ations

___________________________________________
___________________________________________
___________________________________________

(End of clause)

Alternate I (Aug 1998). As prescribed in 44.204(a)(2)(i),
substitute the following paragraph (f)(2) for paragraph (f)(2)
of the basic clause:

(f)(2) If the Contractor has an approved purchasing system
and consent is not required under paragraph (c), (d), or (e) of
this clause, the Contractor nevertheless shall notify the Con-
tracting Officer reasonably in advance of entering into any (i)
cost-plus-fixed-fee subcontract, or (ii) fixed-price subcontract
that exceeds the greater of the simplified acquisition threshold
or 5 percent of the total estimated cost of this contract. The noti-
fication shall include the information required by paragraphs
(f)(1)(i) through (f)(1)(iv) of this clause.
Alternate II (Aug 1998). As prescribed in 44.204(a)(2)(ii),

substitute the following paragraph (f)(2) for paragraph (f)(2)
of the basic clause:

(f)(2) If the Contractor has an approved purchasing system
and consent is not required under paragraph (c), (d), or (e) of
this clause, the Contractor nevertheless shall notify the Con-
tracting Officer reasonably in advance of entering into any (i)
cost-plus-fixed-fee subcontract, or (ii) fixed-price subcontract
that exceeds either the simplified acquisition threshold or 5 per-
cent of the total estimated cost of this contract. The notification
shall include the information required by paragraphs (f)(1)(i)
through (f)(1)(iv) of this clause.
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52.244-3  [Reserved]

52.244-4  Subcontractors and Outside Associates and
Consultants (Architect-Engineer Services). 
As prescribed in 44.204(b), insert the following clause:

SUBCONTRACTORS AND OUTSIDE ASSOCIATES AND 
CONSULTANTS (ARCHITECT-ENGINEER SERVICES) 

(AUG 1998)

Any subcontractors and outside associates or consultants
required by the Contractor in connection with the services
covered by the contract will be limited to individuals or firms
that were specifically identified and agreed to during negoti-
ations. The Contractor shall obtain the Contracting Officer’s
written consent before making any substitution for these sub-
contractors, associates, or consultants.

(End of clause)

52.244-5  Competition in Subcontracting. 
As prescribed in 44.204(c), insert the following clause:

COMPETITION IN SUBCONTRACTING (DEC 1996)

(a) The Contractor shall select subcontractors (including
suppliers) on a competitive basis to the maximum practical
extent consistent with the objectives and requirements of the
contract.

(b) If the Contractor is an approved mentor under the
Department of Defense Pilot Mentor-Protégé Program (Pub.
L. 101-510, section 831 as amended), the Contractor may
award subcontracts under this contract on a noncompetitive
basis to its protégés.

(End of clause)

52.244-6  Subcontracts for Commercial Items.
As prescribed in 44.403, insert the following clause:

SUBCONTRACTS FOR COMMERCIAL ITEMS (JULY 2004)

(a) Definitions. As used in this clause—

“Commercial item” has the meaning contained in Federal
Acquisition Regulation 2.101, Definitions.

“Subcontract” includes a transfer of commercial items
between divisions, subsidiaries, or affiliates of the Contractor
or subcontractor at any tier. 

(b) To the maximum extent practicable, the Contractor
shall incorporate, and require its subcontractors at all tiers to
incorporate, commercial items or nondevelopmental items as
components of items to be supplied under this contract.

(c)(1) The Contractor shall insert the following clauses in
subcontracts for commercial items:

(i) 52.219-8, Utilization of Small Business Concerns
(MAY 2004) (15 U.S.C. 637(d)(2) and (3)), in all subcontracts
that offer further subcontracting opportunities. If the subcon-
tract (except subcontracts to small business concerns)
exceeds $500,000 ($1,000,000 for construction of any public
facility), the subcontractor must include 52.219-8 in lower
tier subcontracts that offer subcontracting opportunities.

(ii) 52.222-26, Equal Opportunity (APR 2002) (E.O.
11246).

(iii) 52.222-35, Equal Opportunity for Special Dis-
abled Veterans, Veterans of the Vietnam Era, and Other Eligi-
ble Veterans (DEC 2001) (38 U.S.C. 4212(a));

(iv) 52.222-36, Affirmative Action for Workers with
Disabilities (JUNE 1998) (29 U.S.C. 793). 

(v) 52.247-64, Preference for Privately Owned U.S.-
Flag Commercial Vessels (APR 2003) (46 U.S.C. Appx 1241
and 10 U.S.C. 2631) (flow down required in accordance with
paragraph (d) of FAR clause 52.247-64).

(2) While not required, the Contractor may flow down
to subcontracts for commercial items a minimal number of
additional clauses necessary to satisfy its contractual obliga-
tions.

(d) The Contractor shall include the terms of this clause,
including this paragraph (d), in subcontracts awarded under
this contract. 

(End of clause)
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52.301 Solicitation provisions and contract clauses (Matrix).

KEY:
Type of Contract:
P or C = Provision or Clause COM SVC = Communication Services
IBR = Is Incorporation by Reference Authorized? (See FAR 52.102) DDR = Dismantling, Demolition, or Removal of Improvements
UCF = Uniform Contract Format Section, when Applicable A&E = Architect-Engineering
FP SUP = Fixed-Price Supply FAC = Facilities
CR SUP = Cost-Reimbursement Supply IND DEL = Indefinite Delivery
FP R&D = Fixed-Price Research & Development TRN = Transportation
CR R&D = Cost Reimbursement Research & Development SAP = Simplified Acquisition Procedures (excluding micro-purchase)
FP SVC = Fixed-Price Service UTL SVC = Utility Services
CR SVC = Cost Reimbursement Service CI      = Commercial Items 
FP CON = Fixed-Price Construction Contract Purpose:
CR CON = Cost Reimbursement Construction R = Required
T&M LH = Time & Material/Labor Hours A = Required when Applicable
LMV = Leasing of Motor Vehicles O = Optional

√ = Revision

PRINCIPLE TYPE AND/OR PURPOSE OF CONTRACT

PROVISION OR CLAUSE PRESCRIBED
IN

P
OR 
C

IBR UCF FP 
SUP

CR 
SUP

FP
R&D

CR 
R&D

FP
SVC

CR
SVC

FP
CON

CR
CON

T&M
LH

LMV COM
SVC

DDR A&E FAC IND
DEL

TRN SAP UTL
SVC

CI

52.202-1   Definitions. 2.201 C Yes I R R A R R R R R R R R R R R R

52.203-2 Certificate of 
Independent Price 
Determination.

3.103-1 P No K A A A A A A A A A A A A

52.203-3 Gratuities. 3.202 C Yes I A A A A A A A A A A A A A A A A A

52.203-5 Covenant Against 
Contingent Fees.

3.404 C Yes I R R R R R R R R R R R R R R R R R

52.203-6 Restrictions on 
Subcontractor Sales to the 
Government.

3.503-2 C Yes I R R R R R R

Alternate I 3.503-2 C Yes R
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FEDERAL ACQUISITION REGULATION (FAR)

PRINCIPLE TYPE AND/OR PURPOSE OF CONTRACT

PROVISION OR CLAUSE PRESCRIBED  
IN

P
OR
C

IBR UCF FP 
SUP

CR
SUP

FP
R&D

CR
R&D

FP
SVC

CR 
SVC

FP
CON

CR
CON

T&M
LH

LMV COM  
SVC

DDR A&E FAC IND  
DEL

TRN SAP UTL  
SVC

CI

52.203-7  Anti-Kickback 
Procedures.

3.502-3 C Yes I R R R R R R R R R R R R R R R R R

52.203-8  Cancellation, 
Rescission, and Recovery of 
Funds for Illegal or Improper 
Activity.

3.104-9(a) C Yes I A A A A A A A A A A A A A A A A A

52.203-10  Price or Fee 
Adjustment for Illegal or 
Improper Activity.

3.104-9(b) C Yes I A A A A A A A A A A A A A A A A A

52.203-11  Certification and 
Disclosure Regarding 
Payments to Influence Certain 
Federal Transactions.

3.808(a) P Yes K A A A A A A A A A A A A A A A A A

52.203-12  Limitation on 
Payments to Influence Certain 
Federal Transactions.

3.808(b) C Yes I A A A A A A A A A A A A A A A A A

52.204-1  Approval of Contract. 4.103 C No I A A A A A A A A A A A A A A A A A A

52.204-2  Security 
Requirements.

4.404(a) C Yes I A A A A A A A A A A A A A A A A A A

Alternate I 4.404(b) C Yes I A

Alternate II 4.404(c) C Yes I A A A A

52.204-3  Taxpayer 
Identification.

4.905 P No K A A A A A A A A A A A A A A A A A A

52.204-4  Printed or Copied 
Double-Sided on Recycled 
Paper.

4.303 C Yes I A A A A A A A A A A A A A A A A A A

 52.204-5 Women-Owned 
Business (Other Than Small 
Business)

4.603(b) P Yes K A A A A A A A A A A A A A A A A A
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SUBPART 53.2—PRESCRIPTION OF FORMS 53.209-1

FAC 2001–18 DECEMBER 11, 2003

(FAC 2001–24)

Subpart 53.2—Prescription of Forms

53.200  Scope of subpart.

This subpart prescribes standard forms and references
optional forms and agency-prescribed forms for use in acqui-
sition. Consistent with the approach used in Subpart 52.2, this
subpart is arranged by subject matter, in the same order as,
and keyed to, the parts of the FAR in which the form usage
requirements are addressed. For example, forms addressed in
FAR Part 14, Sealed Bidding, are treated in this subpart in sec-
tion 53.214, Sealed Bidding; forms addressed in FAR Part 43,
Contract Modifications, are treated in this subpart in section
53.243, Contract modifications. The following example illus-
trates how the subjects are keyed to the parts in which they
are addressed:

53.201  Federal acquisition system. 

53.201-1  Contracting authority and responsibilities (SF
1402).

SF 1402 (10/83), Certificate of Appointment. SF 1402 is
prescribed for use in appointing contracting officers, as spec-
ified in 1.603-3. 

53.202  [Reserved]

53.203  [Reserved]

53.204  Administrative matters. 

53.204-1  Safeguarding classified information within
industry (DD Form 254, DD Form 441). 

The following forms, which are prescribed by the Depart-
ment of Defense, shall be used by agencies covered by the
Defense Industrial Security Program if contractor access to
classified information is required, as specified in Subpart 4.4
and the clause at 52.204-2:

(a) DD Form 254 (Department of Defense (DoD)), Con-
tract Security Classification Specification. (See 4.403(c)(1).)

(b) DD Form 441 (DoD), Security Agreement. (See para-
graph (b) of the clause at 52.204-2.)

53.204-2  [Reserved]

53.205  Publicizing contract actions. 

53.205-1  Paid advertisements.
SF 1449, prescribed in 53.212, shall be used to place orders

for paid advertisements as specified in 5.503.

53.206  [Reserved]

53.207  [Reserved]

53.208  [Reserved]

53.209  Contractor qualifications.

53.209-1  Responsible prospective contractors.
The following forms are prescribed for use in conducting

preaward surveys of prospective contractors, as specified in
9.106-1, 9.106-2, and 9.106-4:

(a) SF 1403 (Rev. 9/88), Preaward Survey of Prospective
Contractor (General). SF 1403 is authorized for local repro-
duction.

(b) SF 1404 (Rev. 9/88), Preaward Survey of Prospective
Contractor—Technical. SF 1404 is authorized for local repro-
duction.

(c) SF 1405 (Rev. 9/88), Preaward Survey of Prospective
Contractor—Production. SF 1405 is authorized for local
reproduction.

(d) SF 1406 (Rev. 11/97), Preaward Survey of Prospective
Contractor—Quality Assurance. SF 1406 is authorized for
local reproduction.

(e) SF 1407 (Rev. 9/88), Preaward Survey of Prospective
Contractor—Financial Capability. SF 1407 is authorized for
local reproduction.

(f) SF 1408 (Rev. 9/88), Preaward Survey of Prospective
Contractor—Accounting System. SF 1408 is authorized for
local reproduction.

53.210  [Reserved]

53.211  [Reserved]

53.243 Contract Modifications (SF 30).

SECTION (KEYED TO FAR PART

CONTRACT MODIFICATIONS)

USAGE REQUIREMENTS FOR SF 30
ARE ADDRESSED IN PART 43,

CONTAINING SUBJECT MATTER:

PART AND SUBPART (INVARIABLE)
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53.2-2

53.212  Acquisition of commercial items.
SF 1449 (Rev. 4/02), Solicitation/Contract/Order for Com-

mercial Items. SF 1449 is prescribed for use in solicitations
and contracts for commercial items. Agencies may prescribe
additional detailed instructions for use of the form.

53.213  Simplified acquisition procedures (SF's 18, 30, 44,
1165, 1449, and OF's 336, 347, and 348).
The following forms are prescribed as stated in this section

for use in simplified acquisition procedures, orders under
existing contracts or agreements, and orders from required
sources of supplies and services:

(a) SF 18 (Rev. 6/95), Request for Quotations, or SF 1449
(Rev. 4/02), Solicitation/Contract/Order for Commercial
Items. SF 18 is prescribed for use in obtaining price, cost,
delivery, and related information from suppliers as specified
in 13.307(b). SF 1449, as prescribed in 53.212, or other
agency forms/automated formats, may also be used to obtain
price, cost, delivery, and related information from suppliers as
specified in 13.307(b).

(b) SF 30 (Rev. 10/83), Amendment of Solicitation/ Modi-
fication of Contract. SF 30, prescribed in 53.243, may be used
for modifying purchase orders, as specified in 13.307(c)(3). 

(c) SF 44 (Rev. 10/83), Purchase Order Invoice Voucher.
SF 44 is prescribed for use in simplified acquisition proce-
dures, as specified in 13.306. 

(d) SF 1165 (6/83 Ed.), Receipt for Cash-Subvoucher.
SF 1165 (GAO) may be used for imprest fund purchases, as
specified in 13.307(e). 

(e) OF 336 (4/86 Ed.), Continuation Sheet. OF 336, pre-
scribed in 53.214(h), may be used as a continuation sheet in
solicitations, as specified in 13.307(c)(1).

(f) SF 1449, (Rev. 4/02) Solicitation/Contract/Order for
Commercial Items prescribed in 53.212, OF 347 (Rev. 6/95),
Order for Supplies or Services, and OF 348 (10/83 Ed.),
Order for Supplies or Services—Schedule Continuation.
SF 1449, OF's 347 and 348 (or approved agency forms/auto-
mated formats) may be used as follows: 

(1) To accomplish acquisitions under simplified acqui-
sition procedures, as specified in 13.307. 

(2) To establish blanket purchase agreements (BPA's),
as specified in 13.303-2, and to make purchases under BPA's,
as specified in 13.303-5. 

(3) To issue orders under basic ordering agreements, as
specified in 16.703(d)(2)(i). 

(4) As otherwise specified in this chapter (e.g., see
5.503(a)(2), 8.406-1, 36.701(c), and 51.102(e)(3)(ii)).

53.214  Sealed bidding.
The following forms are prescribed for use in contracting

by sealed bidding (except for construction and architect-engi-
neer services):

(a) SF 26 (4/85), Award/Contract. SF 26 is prescribed for
use in awarding sealed bid contracts for supplies or services
in which bids were obtained on SF 33, Solicitation, Offer and
Award, as specified in 14.408-1(d)(1). Pending issuance of a
new edition of the form, the reference in “block 1” should be
amended to read “15 CFR 700”.

(b) SF 30, Amendment of Solicitation/Modification of Con-
tract. SF 30, prescribed in 53.243, shall be used in amending
invitations for bids, as specified in 14.208(a).

(c) SF 33 (Rev. 9/97), Solicitation, Offer and Award. SF 33
is prescribed for use in soliciting bids for supplies or services
and for awarding the contracts that result from the bids, as
specified in 14.201-2(a)(1), unless award is accomplished by
SF 26.   

(d) SF 1447 (5/88 Ed.), Solicitation/Contract. SF 1447 is
prescribed for use in soliciting supplies or services and for
awarding contracts that result from the bids. It shall be used
when the simplified contract format is used (see 14.201-9)
and may be used in place of the SF 26 or SF 33 with other
solicitations and awards. Agencies may prescribe additional
detailed instructions for use of the form.

(e) [Reserved]
(f) SF 1409 (Rev. 9/88), Abstract of Offers, and SF 1410

(9/88), Abstract of Offers—Continuation. SF 1409 and SF
1410 are prescribed for use in recording bids, as specified in
14.403(a).

(g) OF 17 (Rev. 12/93), Offer Label. OF 17 may be fur-
nished with each invitation for bids to facilitate identification
and handling of bids, as specified in 14.202-3(b).

(h) OF 336 (Rev. 3/86), Continuation Sheet. OF 336 may
be used as a continuation sheet in solicitations, as specified in
14.201-2(b).

53.215  Contracting by negotiation.

53.215-1  Solicitation and receipt of proposals.
The following forms are prescribed, as stated in the follow-

ing paragraphs, for use in contracting by negotiation (except
for construction, architect-engineer services, or acquisitions
made using simplified acquisition procedures):

(a) SF 26 (Rev. 4/85), Award/Contract. SF 26, prescribed
in 53.214(a), may be used in entering into negotiated con-
tracts in which the signature of both parties on a single docu-
ment is appropriate, as specified in 15.509.

(b) SF 30 (Rev. 10/83), Amendment of Solicitation/Modifi-
cation of Contract. SF 30, prescribed in 53.243, may be used
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